
 
 
 

 
 
 
 
 
 
 
 

 December 10, 2018 
 
 
Via Federal eRulemaking Portal 
Hon. Kirstjen M. Nielsen, Secretary 
Samantha Deshommes, Chief 
Regulatory Coordination Division  
Office of Policy and Strategy 
Attention: Public Charge 
U.S. Citizenship and Immigration Services 
U.S. Department of Homeland Security  
20 Massachusetts Ave. NW 
Washington, DC 20529 
 
 
RE:  Comments on Proposed Rule:  DHS Docket No. USCIS-2010-0012; Inadmissibility 
on Public Charge Grounds, 83 Fed. Reg. 51114 (Oct. 10, 2018), RIN 1615-AA22 
 
 
Dear Secretary Nielsen and Chief Deshommes: 
 

As the Attorney General of the State of California, I write today to urge the U.S. 
Department of Homeland Security (DHS) and the Citizenship and Immigration Services 
(USCIS) to withdraw the Proposed Rule:  Inadmissibility on Public Charge Grounds, 83 
Fed. Reg. 51114 (Oct. 10, 2018), RIN 1615-AA22 (“Proposed Rule”).  The Proposed 
Rule severely harms California’s way of life, jeopardizing many California families’ 
access to basic food, health, housing, and economic security, and harms our State’s 
health, safety, and economic prosperity.  

California is proud to be home to more than 10 million immigrants from around 
the world, the largest immigrant population in the United States.1  Overall, 6.6 million 

                                                 
1 Hans Johnson and Sergio Sanchez, Immigrants in California, Pub. Pol’y Inst. Cal. (May 

2018), https://tinyurl.com/Immigrants-in-California; see also Joseph Hayes, Immigrants in 
California, Public Policy Institute of California (Jan. 2017), 
http://www.ppic.org/content/pubs/jtf/JTF_ImmigrantsJTF.pdf.  Indeed, nearly one quarter of the 
43.7 million foreign-born residents of this country lived in California.  Gustavo López et al., Key 
findings about U.S. immigrants, Pew Res. Ctr. (Nov. 30, 2018), http://pewrsr.ch/2qz2zvx. 
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immigrants work in our State, comprising over a third of California’s workforce.2  Most 
immigrants in California are naturalized citizens or legal residents.3  The overwhelming 
majority of Californian immigrants are long-term residents; in fact, 85% of all 
California’s immigrants have lived in the U.S. for 10 years or more,4 and over four 
million of California’s children—90% of whom are U.S. born citizens5—have at least 
one immigrant parent.6  Consequently, nearly five million Californians—12% of the 
State’s total population—live in mixed-immigration status households, with at least one 
undocumented family member.7  This data makes clear that the Proposed Rule will have 
a significant and long-term impact on millions of Californians, their families and 
communities.  It is an arbitrary and capricious attack with no legal justification.   

In fact, the Proposed Rule seeks to radically redefine the criteria for admissibility 
into the United States and adjustment to lawful permanent resident status to effectively 
exclude a person below certain income levels.  The Rule vastly expands the programs 
that are included, heavily penalizing people who participate, or are likely to participate in, 
widely used public benefit programs aimed at meeting families’ basic life needs.  These 
include Medicaid (known in California as Medi-Cal), the Medicare Part D Low-Income 
Subsidy (also known nationally as Extra Help), the Supplemental Nutrition Assistance 
Program (known in California as CalFresh), and federal programs that help individuals in 
need of housing.  The “public charge” doctrine, originally enacted in 1882, contemplated 
neither this broad array of benefits and services nor how widely they would be used by 
low- and moderate-income individuals and families.8  Today, these benefits and services 
are baked into the budgets of working families, U.S.-born and immigrants alike.  They 
comprise the safety-net that is designed to help families meet their basic medical needs; 
care for elders, people with disabilities, and children; and allow working families to live 
fully in society.  Indeed, these programs as implemented in California reflect 
                                                 

2 Immigrants in California, Am. Immigr. Council (Oct. 4, 2017), 
https://tinyurl.com/CAP-Immigrants-in-CA.   

3 Roughly 49% of California’s immigrant population are naturalized U.S. citizens, 26% 
have a legal status (are either green card or visa holders), and about 25% are undocumented.  
Johnson & Sanchez, supra note 1.  

4 California Immigrant Snapshot, Grantmakers Concerned with Immigrants and Refugees 
(in partnership USC Dornsife, Center for the Study of Immigrant Integration) (revised March 29, 
2018),  https://www.gcir.org/resources/california-immigration-snapshot.   

5 Children in U.S. Immigrant Families, Migration Pol’y Inst. (2016), 
https://tinyurl.com/children-in-immigrant-fam.     

6 In some congressional districts in the San Francisco Bay Area and greater Los Angeles, 
more than 75% of children have at least one immigrant parent.  See KidsData, Half of CA 
children have immigrant parents (Feb. 10, 2017) http://www.kidsdata.org/blog/?p=7804 
(estimating that 4.5 million children in California have at least one immigrant parent). 

7 Silva Mathema, Keeping Families Together Why All Americans Should Care About 
What Happens to Unauthorized Immigrants, Ctr. for Am. Progress (March 16, 2017), 
https://tinyurl.com/Keeping-Fam-Together.   

8 Immigration Act of Aug. 3, 1882, ch. 376, 22 Stat. 214. 
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longstanding State commitments to promoting self-sufficiency and ensuring the health 
and well-being of our communities, which in turn benefits the State as a whole. 

The Proposed Rule is unlawful.  It violates federal law by unconstitutionally 
targeting immigrant communities of color and interfering with the State’s administration 
of programs that benefit the health and safety of its residents.  Further, the Proposed Rule 
itself violates the Administrative Procedure Act because it is arbitrary and fails to have a 
rational justification for the proposed changes and it goes far beyond the authority of the 
Department of Homeland Security.  The Proposed Rule actually undermines the very 
interests the federal government claims as its justification.  As an initial matter, the Rule 
targets low- and moderate-income individuals and families who have never used public 
benefits.  The Proposed Rule denies them the opportunity to become lawful permanent 
residents and forces them to pay expensive bonds.  And the effect is simply to deny 
economic opportunity to low-income families.  This in itself is in conflict with the federal 
government’s stated purpose in promoting self-sufficiency, as it punishes the very people 
who are demonstrating self-sufficiency despite their modest means.  In addition, the Rule 
targets the use of publicly funded benefits that are critical to supporting the ultimate self-
sufficiency of vast numbers of working families—immigrant and non-immigrant alike.   

Similarly, the Rule is not designed to further the federal government’s stated 
interest in curbing government expenditures for nutrition, housing, and healthcare.  Far 
from simplifying public charge criteria (another purported federal purpose), the Rule 
creates an extremely complex test for calculating whether application for, or use of, a 
broader range of benefits will subject an individual applicant to public charge 
consequences.  This will lead to widespread confusion and fear among immigrants who 
are eligible for medical care, nutrition, and housing, including many who are not directly 
targeted by the Rule itself.  In this way, the Rule will inevitably chill participation in 
programs far beyond those it directly regulates—an arbitrary and capricious outcome in 
itself.  This chilling effect will come at great cost to taxpayers.  Investment in nutrition, 
healthcare, and housing benefits has a net positive impact on society, saves emergency 
and other healthcare costs incurred in treating people with inadequate access to nutrition 
and preventative care, and promotes economic activity among adults and optimal 
conditions for growth and learning for children.  Discouraging participation in these 
programs will lead to greater economic and social costs than any purported savings to the 
programs themselves.  The Proposed Rule’s departure from traditional public charge 
analysis is not supported by evidence, logic, or Congressional action allowing immigrant 
access to nutrition and housing benefits.  If promulgated as a final rule, it will not survive 
legal challenge. 
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The Rule’s drastic changes will have dire consequences for the vitality of 
California and undermine our State’s investment in our communities and our 
commitment to supporting working families.  The Rule:  

• Targets Working Immigrants and People of Color:  The new bright-line income 
thresholds target working immigrants and their implementation will 
disproportionately penalize people of color and low-wage laborers.   

• Hurts Families:  The Rule undermines California families by erecting barriers to 
reunification and creating disincentives for family members to support each other 
financially—or even live together. 

• Creates Widespread Chilling Effect in Communities:  The scope and breadth of 
this Proposed Rule will have a chilling effect even on those not directly subject to it.  
It will cause widespread confusion about the immigration consequences of using—or 
even applying for—health, nutrition, and housing programs, causing families to forgo 
needed services to avoid feared drastic consequences, including the possibility of 
family separation and deportation.      

• Harms State Programs and Coffers:  The Proposed Rule will harm our State’s vital 
efforts to promote Californians’ well-being, reducing our programs’ effectiveness by 
discouraging immigrants from using them as intended while imposing substantial 
direct and indirect costs on the State.   

• Targets and Harms Vulnerable Populations:  The Proposed Rule will harm the 
State’s most vulnerable populations, targeting rather than protecting young children, 
individuals with disabilities, pregnant women, elders, and others in need.   

• Undermines California’s Healthcare Infrastructure and Public Health 
Generally:  The Proposed rule will harm California’s public health by undermining 
decades of effort to implement state programs providing broad access to healthcare, 
nutrition, and housing, regardless of immigration status.  Limiting this access will 
have long-term effects on the health and vitality of the State and its residents, 
particularly with one out of every two children in California having at least one parent 
who is an immigrant. 

• Is Unlawful:  Not only does the Proposed Rule undermine State law and policy, it 
violates the U.S. Constitution and the Administrative Procedure Act. 

A recent study by the University of California, Los Angeles and University of 
California, Berkeley summarized these dire consequences to our State.  California stands 
to lose up to $1.67 billion in federal benefits; $2.8 billion from its economy; and 17,700 
jobs (47% of these lost jobs would be in the healthcare sector, and 10% in agriculture and 
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other food-related industries). 9  The study estimated that 765,000 immigrants in 
California could disenroll from nutrition assistance and healthcare programs.  Nearly 70 
percent of the immigrants who lose benefits would be children.10 

I. CALIFORNIA’S IMMIGRANT POPULATION—AND ITS CONTRIBUTIONS—ARE 
SIGNIFICANT AND THIS DIVERSITY DRIVES STATE POLICY 

Immigrants are vital to our State’s workforce in many economic sectors that are 
critical to our collective prosperity.  They have propelled California to become the United 
States’ economic engine and the fifth-largest economy in the world.  Overall, 6.6 million 
immigrants work in our State, comprising over a third of California’s workforce.11  Over 
two-thirds of the jobs in the agricultural and related sectors and almost half of those in 
manufacturing are filled by immigrants.12  Further, 43% of construction workers and 41% 
of technology workers are immigrants.13  These immigrant workers and their families add 
billions to our State’s economy and generate billions more as entrepreneurs.  In 2014, 
immigrant-led households paid over $26 billion in state and local taxes and exercised 
almost $240 billion in spending power.14  Immigrant business owners accounted for over 
38% of all self-employed Californians and generated almost $22 billion in business 
income in 2015.  These contributions were particularly pronounced in the Los Angeles 
and Silicon Valley regions, where over 40% of business owners are immigrants.15  
Simply put, immigrants are the backbone of California’s economy. 

California’s immigrants are remarkably diverse.  The represented countries of 
origin among California’s immigrant population include Mexico (4.2 million), China 
(936,000), the Philippines (813,000), Vietnam (534,000), India (482,000), El Salvador 
(428,000), South Korea (328,000), and countries in east Africa (27,000).16  Many 

                                                 
9 Ninez A. Ponce, et al, Proposed Changes to Immigration Rules Could Cost California 

Jobs, Harm Public Health, UCLA (Dec. 4. 2018), 
http://healthpolicy.ucla.edu/publications/Documents/PDF/2018/publiccharge-factsheet-
dec2018.pdf.  This analysis estimates that of those impacted by the chilling effect 15% to 35% of 
the individuals would disenroll from the Medi-Cal and CalFresh programs. 

10 Id.  
11 Immigrants in California, Am. Immigr. Council (Oct. 4, 2017) 

https://tinyurl.com/CAP-Immigrants-in-CA.   
12 Id. 
13 Id. 
14 Id. 
15 Id. 
16 Hans Johnson and Sergio Sanchez, supra note 1; see also Hans Johnson, Immigrants in 

California, Pub. Pol’y Inst. Cal. (Mar. 2017) 
https://www.ppic.org/content/pubs/jtf/JTF_PopulationJTF.pdf.; See also Alejandro Sanchez-
Lopez et  al., The State of Black Immigrants in California, USC Center for the Study of 
Immigrant Integration and Black Alliance for Just Immigration, 9-10 (Sept. 2018) 
http://stateofblackimmigrants.com/wp-content/uploads/2018/09/SOBI_Cali-report_final-9.14.pdf.  
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members of these communities maintain strong familial relationships; the extended-
family, multi-generational family, and chosen family models all figure prominently in 
California’s immigrant cultures.17  While this phenomenon is partly driven by income, 
social mobility, and demographics, family structure is the core.18  For immigrants 
especially, extended family households often function as a safety net during economic 
hardship and households become a base for many family members in times of need.19  

This diversity has influenced California’s policy agenda, leading the state to adopt 
and design programs that meet residents’ needs.  Public benefit programs often involve 
numerous funding streams, and are administered by multiple federal, state, and local 
agencies that use complex outreach, intake, and eligibility processes.  California chooses 
to implement “no-wrong door,” single-entry systems to help provide its diverse 
communities with access to, and increase the use of, critical benefits that support all of 
society when appropriately utilized.  To implement that choice, California invests in a 
number of state-funded programs that support families, including mixed immigration-
status families.  For example, Medi-Cal state funds provide the same coverage to 
immigrant children under 19 years old, irrespective of immigration status, because our 
State is better off when everyone is healthy and has access to healthcare.  Our programs 
reduce barriers to services and allow mixed immigration-status families to maintain 
strong family bonds, live healthier lives, and remain in their homes and in the workforce.   

II. THE PROPOSED RULE WILL HARM CALIFORNIANS 

A. The Rule Penalizes Low-Income Working Families, Even If They 
Use No Public Benefits 

The Proposed Rule creates a bright-line income threshold that is entirely 
independent from the individual’s past use of—or even application for—public benefits, 
which is itself a separate negative factor.20  Thus, immigrants who satisfy the Rule’s 
ostensible definition of self-sufficiency by foregoing public assistance can still be 
deemed “likely to become a public charge” simply because they earn less than an 
arbitrary amount selected by DHS.21  DHS fails to justify the insertion of a new—and 
arbitrary—income threshold.  

This change is fundamentally irrational because it will impact self-sufficient, 
working immigrants, contrary to the Rule’s stated purpose to “better ensure that 

                                                 
17 Yoshinori Kamo, Racial and Ethnic Differences in Extended Family Households, 43 

Sociological Perspectives, 211, 211-229 (2000), https://www.jstor.org/stable/1389794.  
18 Id. at 226. 
19 Id. at 212, 227. 
20 Proposed 8 C.F.R. § 212.22(b)(4)(ii)(F)(1)-(2); see also 83 Fed. Reg. at 51211-51212. 
21 The Immigration and Nationality Act and current regulations do not contain such 

numeric thresholds.  INA § 212(a)(4)(B)(IV); 8 C.F.R. § 245a.4(b)(11)(iv)(B).   
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[immigrants] . . . do not depend on public resources to meet their needs, but rather rely on 
their own capabilities, as well as the resources of family members, sponsors, and private 
organizations.”22  Many working immigrant families’ incomes are within the disfavored 
income bands that the Rule sets out.  Fifty-six percent of recently admitted immigrants’ 
incomes would fall below 250% of the federal poverty guidelines (FPG), the Rule’s 
“heavily weighed positive” standard, sweeping in a huge proportion of the workforce.23  
In some of the most affected industries, immigrants’ average incomes are well below this 
threshold even in high cost-of-living areas.  For example, California child care and early 
education providers’ average income is only $30,000,24 which (for a family of four) 
equates almost exactly to the Rule’s 125% of FPG cutoff.  The Rule itself recognizes, 
through its explanatory example “Applicant B,” that an income at this level will result in 
a public charge finding for many people.25  Immigrant providers in the child care and 
early education field earn even less than non-immigrants.  Twenty-one percent take in 
below 100% of the FPG—well within the negatively weighed income band.26  
Farmworkers earn less still, an average of $17,500 per year in seasonal employment.27  
Thus, far from supporting its stated “self-sufficiency” goal, the Rule will undermine 
California’s workers, by erecting new barriers to adjustment of status and ultimately 
citizenship for hard-working immigrants in lower-wage sectors.   

B. Income Thresholds Will Disproportionately Harm Communities of 
Color 

Californians—particularly people of color, who already face significant economic 
disadvantage—will be profoundly impacted by the Rule’s income threshold.  The poverty 
rate in California for Latinos (14%) is twice the poverty rate for Whites (7%).28  For 
Blacks, the poverty rate is higher still, at 17%.29  And while the poverty rate among 
Asians (8%) is closer to Whites,30 Asians are much more likely than Whites to be 
concentrated in metropolitan areas with the highest costs of living, meaning that their 
                                                 

22 83 Fed. Reg. 51116. 
23 Jeanne Batalova et al., Through the Back Door: Remaking the Immigration System via 

the Expected “Public Charge” Rule, Migration Pol’y Inst. (Aug. 2018), 
https://tinyurl.com/Through-The-Back-Door.  (Hereinafter Through the Back Door). 

24 California: Quick Stats on Young Children and Workers Providing Early Childhood 
Education and Care (ECEC), Factsheet, Migration Pol’y Inst.(2015), https://tinyurl.com/ECEC-
Workforce. (Hereinafter California: Quick Stats on ECEC). 

25 83 Fed. Reg. 51217. 
26 California: Quick Stats on ECEC, supra note 24. 
27 Philip Martin and Daniel Costa, Farmworker wages in California: Large gap between 

full-time equivalent and actual earnings, Economic Pol’y Inst. (March 21, 2017), 
https://epi.org/124411.  

28 Poverty Rate by Race/Ethnicity, Kaiser Family Foundation (2016), 
https://www.kff.org/2d5cbf8/.  

29 Id. 
30 Id. 
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effective income is likely much lower when accounting for cost of living.31  Further, the 
gap between Latino and White elders in California is even wider than the overall Latino-
White gap; the poverty rate for Latinos over 65 is more than two-and-a-half times that for 
Whites.32  Thus, the Rule’s disproportionate effect will be even more pronounced on 
people of color and the extended families of which they are often a critical part. 

Further, many people of color tend to have considerably larger household sizes 
than Whites, a function of housing costs, income, family size, and extended family living 
arrangements discussed above.  For example, Californian Latinos tend to live in 
substantially larger households than Whites, and the average Latino household size has 
increased since the 1970s.33  Conversely, the percentage of single-person households in 
our State (apparently DHS’s preferred configuration, given the strong preference for the 
single person shown by the analysis of example “Applicant A”) is much higher among 
Whites than Latinos and most other immigrant groups.34  In the Sacramento metropolitan 
area, for instance, Asians and Pacific Islanders have larger than-average household sizes 
(3.2 and 3.5 people per household, respectively, compared to the overall average of 
2.7).35  Since the income required to escape the negative income category increases with 
larger household sizes, the incomes of immigrants from communities of color are more 
likely to fall within the negative band.   

C. Proposed Rule Bond Requirements Create Counterproductive 
Barriers to Immigration 

The Proposed Rule’s addition of new and excessive public charge bonds, a typical 
federal surety guarantee, as the only method of curing a public charge determination will 
exacerbate harms and disproportionally fall on immigrants of color.  DHS’s attempt to 
force working families to post a minimum $10,000 surety bond from those it deems 
likely to become a public charge would have the perverse effect of undermining the 
department’s stated goal of self-sufficiency.  USCIS already has the discretion to accept 
these types of bonds, but the statute does not contain a provision for establishing a 
$10,000 minimum.  And the Proposed Rule fails to establish a reason for selecting such a 
                                                 

31 Karthick Ramakrishnan and Farah Z. Ahmad, State of Asian Americans and Pacific 
Islanders Series: Introduction and summary, Ctr for American Progress (Sept. 2014), 
http://aapidata.com/wp-content/uploads/2017/09/AAPIReport-comp.pdf.  

32 Nari Rhee, Ph.D., Black and Latino Retirement Insecurity, Center for Labor Research, 
University of California, Berkeley (Feb. 2012), 
http://laborcenter.berkeley.edu/pdf/2012/retirement_in_security2012.pdf  

33 Belinda I. Reyes et al., A Portrait of Race and Ethnicity in California: An Assessment 
of Social and Economic Well-Being, Pub. Pol’y Inst. Cal. at 28, chart 2.21 (2001), 
https://tinyurl.com/Race-and-Ethnicity-CA. 

34 Id. at 29, chart 2.22. 
35 Asian American Center for Advancing Justice, A Community of Contrasts 23 (2013), 

https://www.advancingjustice-
la.org/system/files/Communities_of_Contrast_California_2013.pdf.  



Hon. Kirstjen M. Nielsen 
Chief Samantha Deshommes 
December 10, 2018 
Page 9 
 
 
high amount or making the public charge bond mandatory.  Rather, the department itself 
acknowledges that these types of bonds have rarely been used.  Instead, pursuant to the 
Illegal Immigration Reform and Immigrant Responsibility Act of 1996, USCIS has for 
decades accepted affidavits of support from sponsors, employers, or relatives and will 
continue to do so even if the Rule is adopted.  These affidavits provide sufficient 
assurances that an immigrant applicant will not become overly reliant on the social safety 
net, without requiring immigrants to freeze significant assets in government-held bonds 
for years.  The Proposed Rule fails to establish any basis for this proposed change, or to 
explain how it will further the proposed goal of self-sufficiency.   

In effect, the Proposed Rule establishes a bond process that institutionalizes a 
pay-to-play system for any immigrant family that finds itself in times of hardship, or with 
members with a severe illness or disability, or older adults.  The public charge bond 
makes applying for an immigration benefit an exclusionary process, requiring significant 
wealth.  The median American household’s savings balance is just $11,700 (regardless of 
citizenship status);36 meeting the bond requirements would wipe out accessible cash and 
result in severe financial instability.  By imposing a substantial cost on the very families 
who most need to reserve emergency funds, the Rule undermines DHS’s stated goal of 
encouraging self-sufficiency. 

Moreover, it is well established that wealth discrepancies across racial groups are 
substantial, which means the Rule’s bond requirement will have a severe disparate impact 
on non-White immigrants.  One study reported on the differentials in wealth, finding that 
the median net worth of White households in Los Angeles County—the largest 
immigrant hub in the State—is $355,000, compared to a median wealth of $3,500 for 
Mexicans, $42,500 for other Latinos, and $72,00 for Black immigrants from African 
countries.37  A recent survey further confirmed this wealth disparity, with 40% of White 
households in Los Angeles holding assets in stocks, mutual funds, and investment trusts; 
compared to significantly less in communities of color.38  Thus, the Rule’s bond 
requirement will impact immigrant families of color far more than White families, a 
disparate impact unsupported by any compelling interest.   

                                                 
36 Chris Horymski, How Much Does the Average American Have in Savings?, Magnify 

Money (Aug. 23, 2018), https://www.magnifymoney.com/blog/news/average-american-savings/.  
37 Melany De La Cruz-Viesca et al., The Color of Wealth in Los Angeles, Duke 

University, The New School, the University of California, Los Angeles, and the Insight Center 
for Community Economic Development 5-6 (2016), 
http://www.aasc.ucla.edu/besol/color_of_wealth_report.pdf.  

38 Id. at 28.  The study found that only 18% of recent Black immigrants from African 
countries, 7.6% of Mexicans, 23.6% of Koreans, and 9.9% of Vietnamese residents owned such 
investments. 
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D. Immigrants Targeted by the Proposed Rule Are Critical Members 
of California’s Workforce 

Limiting the ability of immigrants to adjust their status or extend or change the 
basis for their legal presence will harm California’s economy by gutting an important part 
of its workforce.  This loss of productivity and diminution of the labor force will be 
especially pronounced in sectors that are critical to California’s economic vitality.  

Agriculture 
A prime example is the agricultural sector, which is heavily reliant on immigrant 

workers.  In the dairy industry alone, eliminating immigrant labor on dairy farms would 
cut U.S. economic output by $32.1 billion and employment by 208,208 jobs.39  A 
staggering 95% of California’s farmworkers are immigrants.40  Labor shortages in this 
sector are so severe that farmers have been forced to leave 20% or more of their crops in 
the field to rot due to lack of workers.41 

Construction 
The construction industry would also be heavily impacted by this rule and is 

already having trouble hiring workers.42  Among other things, this labor shortage 
jeopardizes California’s ability to prepare for natural disasters,43 such as recent wildfires, 
as well as rebuild after them, for which immigrant workers are critical.44  California has 
the highest percentage of immigrant construction workers in the nation at 42% and 
cannot afford to lose a significant portion of this labor force.45  Yet, over 36% of 

                                                 
39 Flynn Adcock et al., The Economic Impacts of Immigrant Labor on U.S. Dairy Farms, 

Ctr. For North Am. Studies (Aug. 2015), http://www.nmpf.org/files/immigration-survey-
090915.pdf.    

40 Stephen Devadoss and Jeff Luckstead, Contributions of Immigrant Farmworkers to 
California Vegetable Production, 40 J. of Agric. and Applied Econ. at 2 (Dec. 2008), 
https://tinyurl.com/Immigr-farmworkers-in-CA-veg.  

41 Id. 
42 Kim Slowey, DACA Expiration, TPS Elimination Threaten 100K+ Construction Jobs, 

Construction Dive (Jan. 24, 2018), https://tinyurl.com/TPSConst. 
43 New Amer. Econ. Res. Fund, How Temporary Protected Status Holders Help Disaster 
Recovery and Preparedness (Nov. 6, 2017), https://tinyurl.com/NewAmTPS; USG Corporation 
& U.S. Chamber of Commerce, Commercial Construction Index (Third Quarter 2018), 
https://tinyurl.com/CommerceCCIQ3 (57% of contractors reporting high difficulty finding 
workers, 37% reporting moderate difficulty; 80% of contractors reporting labor shortage as factor 
impacting safety, with over half listing it as top factor). 

44 Louis Hansen, Another problem for fire victims — shortage of construction workers, 
The Mercury News (Aug. 2, 2018), https://tinyurl.com/Merc-Contstr; California Dep’t of Forestry 
and Fire Protection, Top 20 Largest California Wildfires (Nov. 30, 2018), 
http://tinyurl.com/LgstFiresCA. 

45 Kim Slowey, Percentage of Immigrant Construction Workers on the Rise, Construction 
Dive (Jan. 26, 2018), https://tinyurl.com/Immigr-workers-construction. 
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construction workers’ families use public programs, putting them into the crosshairs of 
the harm of this Proposed Rule.46  

Child Care and Early Education 
Thirty-nine percent of child care and early education providers in California—

81,000 people—are immigrants, reflecting an increase in their share of the workforce of 
over 145% since 1990.47  Children rely on these providers for care and education, and 
parents require these services to maintain their own employment.  Losing child care 
workers will be disruptive for the children and families they help and for the economy, 
especially given how difficult it is for parents to find affordable, trustworthy, and 
convenient child care.48   

Healthcare 
The Rule’s changes will also disrupt the healthcare workforce in California.  

Nationally, immigrants represent almost 17% of the 12.4 million individuals in the 
healthcare labor force, including doctors, nurses, dentists, and other healthcare 
occupations.49  In California they represent 33% of healthcare workers—twice the 
national level.50  Immigrants play a key role in healthcare because they fill a large variety 
of roles, serving as professionals ranging from physicians and surgeons (36%), to nurses 
and home health aides (46%).51  

More specifically, immigrants are heavily represented in the direct care field, 
which includes caregivers and home health aides who assist elders and people with 
disabilities.  In fact, 48% of direct care workers in California are immigrants.52   With a 
growing older adult population, the need for workers in this field is projected to grow by 
41% in the next few years.53  And it will prove difficult for employers to fill these 

                                                 
46 David Cooper, Balancing Paychecks and Public Assistance: How higher wages would 

strengthen what government can do (Feb. 3, 2016) https://tinyurl.com/wages-and-public-
assistance.  

47 California: Quick Stats on Young Children and Workers Providing Early Childhood 
Education and Care (ECEC), Factsheet, Migration Pol’y Inst.(2015), https://tinyurl.com/ECEC-
Workforce. 

48 NPR, Robert Wood Johnson Found., Child Care and Health in America, Harv. T.H. 
Chan Sch. of Pub. Health (Oct. 2016), https://tinyurl.com/RWJchildcare.  

49 Szilvia Altorjai and Jeanne Batalova, Immigrant Health-Care Workers in the United 
States, Migration Pol’y Inst. (June 28, 2017), https://www.migrationpolicy.org/article/immigrant-
health-care-workers-united-states; see also https://www.pbs.org/newshour/health/new-study-
shows-1-in-6-u-s-health-care-workers-are-immigrants.  

50 Id. 
51 Id.  (see “State-Level Data on Immigrant Health-Care Workers” datasheet). 
52 Robert Espinoza, Immigrants and the Direct Care Workforce, Paraprofessional 

Healthcare Inst. 4 (June 2017), https://tinyurl.com/PHI-Immig.  
53 Cal. Employ. Dev. Dep’t, 2016-2026 Statewide Employment Projections Highlights, 

https://tinyurl.com/CALabMar. (See “CA Long-Term” tab).  
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positions if immigrant workers are forced to leave.  Workers in direct care fields 
generally receive low wages, forcing many (about half nationally) to rely on public 
income supports such as those listed in the Proposed Rule.54  Across the country, a 
striking 44% of noncitizen immigrant caregivers use public benefits, including Medicaid 
(67%) and food and nutrition assistance (57%).55  Turnover in the industry is already high 
(33% in California), and losing still more workers due to the Rule would exacerbate this 
problem.56  The Proposed Rule is likely to cause particular difficulty for the State’s 
Medicaid personal care services program, In-Home Supportive Services.  Providers who 
are not citizens may be unclear about the applicability of the new rule, and whether or not 
their work for a social service program such as IHSS will impact their immigration status.  
In addition to the disruption to direct care workers, their employers, and their families, 
vulnerable Californians could lose the services of caregivers with whom they have 
established trusting relationships.  Ultimately, if home care positions go unfilled, patients 
who would otherwise be able to stay in their homes may be forced to move to nursing 
facilities, incurring higher costs for them and the State and, in many cases, significantly 
decreasing patients’ quality of life.57   

Students 
The Proposed Rule’s new extension to non-immigrant visa holders seeking to 

change or extend their visas will impact students in whom the State has invested.  The 
University of California and the California State University systems, as well as numerous 
private colleges and universities in California, sponsor undergraduate and graduate 
students as well as post-doctoral scholars from a diverse array of countries.58  California 
has an interest in these students’ successful promotion—from undergraduate to graduate 
school and into careers—as our colleges and universities have invested in helping to 
ensure that they are able to live up to their potential.  Graduating students’ low incomes 
                                                 

54 Sarah Thomason and Annette Bernhardt, California’s Homecare Crisis: Raising Wages 
is Key to the Solution, UC Berkeley Ctr. for Labor Research and Educ. 3 (Nov. 2017), 
https://tinyurl.com/homecare-crisis-CA.   

55 New ‘Public Charge’ Rule Would Devastate the Caregiving Sector, Paraprofessional 
Healthcare Institute National (Sept. 23, 2018), https://tinyurl.com/PHI-Caregiving-Sector.   

56 Altorjai and Batalova supra note 49. 
57 See Beth Baker, How California Is Changing Palliative Care, Forbes (Nov. 27, 2018), 

https://www.forbes.com/sites/nextavenue/2018/11/27/how-california-is-changing-palliative-
care/#64a84da82879; see, e.g., Christine Olsen et al., Differences in quality of life in home-
dwelling persons and nursing home residents with dementia – a cross-sectional study, 16 BMC 
Geriatrics 137 (2016), https://tinyurl.com/NursHomeQual. 

58 For example, in 2018, University of California, Berkeley enrolled over 6,500 
international students.  See Berkeley International Office, International Student Enrollment, 
University of California, Berkeley (Fall 2018), 
https://internationaloffice.berkeley.edu/sites/default/files/student-stats2018.pdf.  Additionally, 
Stanford University enrolled 4,351 international students in the Fall of 2017, including 
undergraduate and graduate students.  The International Non-immigrant Student Population, Fact 
Sheet, Stanford University (Fall 2017), https://stanford.app.box.com/v/Statistics2017.  
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are no indicator of their future earnings, but as written, the Proposed Rule would 
undermine these students’ opportunities to change or extend their visas based on their 
incomes at the time they apply.   

In sum, although DHS acknowledges that the Rule could lead to “increased rates 
of poverty” and “reduced productivity” among individuals applying for permanent 
resident status and their families, the Proposed Rule fails to account for the impact on 
critical workforces that are significantly comprised of low-wage immigrants.59  By 
establishing rigid income bands which place thousands of workers in low-paying—but 
critical—jobs in serious jeopardy of adverse public charge determinations, DHS utterly 
fails to account for these workers’ valuable contributions to our economy.  Putting 
additional barriers on these workers’ path to legal status as DHS proposes will not move 
them toward “self-sufficiency”—it will simply decrease their opportunities and imperil 
major sectors of our workforce.   

E. Targeting Immigrant Use of Benefits Is Irrational Because These 
Benefits Support Work and Self-Sufficiency  

While the Rule claims to be aimed at people who are “incapable of earning a 
livelihood,” its provisions discouraging immigrants from using publicly-funded services 
will hit working families—and their employers—hardest, effectively removing one of the 
pillars supporting the low-income labor pool.  As discussed above, large percentages of 
people employed in a number of critical sectors of the workforce use these programs.  
Overall, regardless of immigration status, almost 60% of households with workers in the 
lowest income decile, and over half of those in the next highest decile, receive some 
public benefit.60  Such benefits are essential for these workers to remain employed, 
employable, and productive.  For example, access to affordable health insurance helps 
workers to enter and remain in the workforce.61  Once employed, workers with health 
insurance miss almost 77% fewer work days than uninsured workers.62  And insured 
employees are more productive when they are at work.63  Conversely, as workers lose 
their coverage due to the Rule, employment, tenure, and productivity are likely to 
decrease, while absenteeism will rise.  And, of course, many immigrant workers run the 

                                                 
59 83 Fed. Reg. 51270. 
60 Cooper, supra note 46.  
61 Larisa Antonisse and Rachel Garfield, The Relationship Between Work and Health: 

Findings from a Literature Review, Kaiser Family Foundation (Aug. 7, 2018), 
https://tinyurl.com/KKF-Relationship-work-health.  

62 Allan Dizioli and Roberto Pinheiro, Health Insurance as a Productive Factor, 40 
Labour Econ. 1-24, (June 2016), 
https://www.sciencedirect.com/science/article/abs/pii/S0927537116300021.   

63 Sang V. Nguyen and Alice Zawacki, Health Insurance and Productivity: Evidence 
from the Manufacturing Sector, Ctr. for Econ. Studies, U.S. Census Bureau, Working Papers 
(Jan. 2009), https://tinyurl.com/Health-Insur-Productivity.  
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risk of being removed from the American workforce altogether due to application of  
the Rule. 

DHS’s assertion in the Proposed Rule that the immigrants subject to public charge 
“should have adequate income and resources to support themselves without resorting to 
seeking public benefits” is at odds with the realities of the modern workforce.64  In fact, 
thousands of employees from the nation’s most profitable companies depend on public 
benefits to make ends meet.65  Many workers and their dependents, regardless of 
immigration status, qualify for, utilize, and rely upon a wide range of public benefits.  
Nearly three quarters of enrollees in the major federal benefit programs are members of 
working families.66  In California, almost 6.8 million working families are enrolled in 
Medicaid and/or the Children’s Health Insurance Program (CHIP), and 930,000 receive 
Temporary Assistance for Needy Families (TANF),67 due in part to decades of wage 
stagnation as well as declines in employer-provided health insurance.68  About 40 percent 
of SNAP recipients in California are from working households.69  Access to public 
benefit programs has become a key feature of the modern low-income workforce, and—
far from forcing beneficiaries into helpless dependency—actually supports the self-
sufficiency that is the stated goal of the Proposed Rule. 

F. The Rule Will Tear Immigrant Families Apart and Is Contrary to 
Immigration Law’s Well-Established Family-Reunification Goals  

By creating new barriers to admission, adjustment of status, and changes and 
extensions of visas, the Proposed Rule would directly impact the integrity of California’s 

                                                 
64 83 Fed. Reg. 51123; see also 83 Fed. Reg. 51266, n852.  
65 See e.g., Abha Bhattarai, Thousands of Amazon workers get food stamps. Bernie 

Sanders wants Amazon to pay for them, Los Angeles Times (Aug. 24, 2018), 
https://www.latimes.com/business/la-fi-bernie-sanders-food-stamps-20180824-story.html; Clare 
O’Connor, Report: Walmart Workers Cots Taxpayers $6.2 Billion in Public Assistance, Forbes 
Magazine (Apr. 15, 2014), https://tinyurl.com/Forbes-Walmart-Employees.  See also Walmart on 
Tax Day: How Taxpayers Subsidize America’s Biggest Employer and Richest Family, Americans 
for Tax Fairness (Apr. 2014). https://americansfortaxfairness.org/files/Walmart-on-Tax-Day-
Americans-for-Tax-Fairness-1.pdf. 

66 Ken Jacobs, et al., The High Public Cost of Low Wages, UC Berkeley Labor Ctr. (Apr. 
13, 2015), http://laborcenter.berkeley.edu/the-high-public-cost-of-low-wages/; Sylvia Allegretto, 
et al., Fast Food, Poverty Wages: The Public Cost of Low-Wage Jobs in the Fast-Food Industry, 
U. of Cal., Berkeley, Ctr. for Labor Res. and Educ. and the U. of Ill.at Urbana-Champaign Dep’t 
of Urban & Regional Planning (Oct. 15, 2013), 
http://laborcenter.berkeley.edu/pdf/2013/fast_food_poverty_wages.pdf.  

67 Id. 
68 Id. 
69 U.S. Dep’t of Agriculture, Characteristics of Supplemental Nutrition Assistance 

Program Households:  Fiscal Year 2016, p. 82 Table B.5 (Nov. 2017), https://fns-
prod.azureedge.net/sites/default/files/ops/Characteristics2016.pdf.  
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families.  As mentioned, California has the highest rate of mixed-status families and 
nearly half of California’s children live with at least one immigrant parent.70  The 
Proposed Rule would undermine the integrity of working immigrant families in a variety 
of ways that bear no meaningful relationship to their self-sufficiency or burden on 
taxpayers. 

First, application of the Proposed Rule runs directly counter to DHS’ view of self-
sufficiency and the Rule’s stated purpose—that immigrants should be capable of self-
sufficiency and “rely on their own capabilities and the resources of their families.”71  
Instead, the Proposed Rule’s definition of “household,” combined with its arbitrary 
income and asset standards, would create pressures on extended families to live in 
separate households and to refrain from supporting each other financially.72  The perverse 
incentive created by the Proposed Rule could even discourage non-citizen members of 
mixed-status families from living with and providing support to U.S.-citizen family 
members in order to avoid adverse immigration consequences.  The Rule ignores that 
communities and nations thrive when families support each other, whether that support is 
contributing to a young person’s education, providing child or elder care, or allowing a 
sibling or cousin to stay in one’s spare bedroom during times of hardship.   

Second, the Proposed Rule’s application at admission will prevent reunification of 
grandparents, parents, and siblings who have been patiently waiting for family-based 
visas with their relatives living in the United States.  Among other problems, the Rule’s 
focus on income-earning capacity and age neglects the important contributions that non-
citizen parents of adult children (themselves often naturalized citizens) make to support 
households’ economic self-sufficiency and emotional health.  In many working-class 
households, grandparents may be caretakers, providing critical support for working 
parents and their small children, or family members with illnesses or disabilities.  The 
Proposed Rule would penalize such arrangements based on the household’s income even 
when the applicant would add value to, and save costs for, the household.  The Rule 
would similarly lead to exclusion of an adult child applicant sponsored by a low-income 
U.S. citizen parent, even if that adult child’s income (based presumably on earning 
capacity in his or her country of origin) does not reflect what he or she would be likely to 
earn and contribute to the economy in the United States.  DHS is statutorily required to 
conduct a meaningful assessment of the effects to family well-being,73 and while the 
department itself recognizes that the Rule “may decrease disposable income and increase 
the poverty of certain families and children, including U.S. citizen children,”74 it fails to 
                                                 

70 KidsData, supra note 6; Mathema, supra note 7. 
71 83 Fed. Reg. 51123; see also 83 Fed. Reg. 51157. 
72 See proposed 8 C.F.R. § 212.21(d), 83 Fed. Reg. 51290 (including in “household” any 

individuals to whom the immigrant provides at least 50 percent of the individual’s financial 
support).   

73 Pub. L. 105-277, 112 Stat. 2681 (1998); see discussion below. 
74 83 Fed. Reg. 51277.  
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account for the negative outcomes that result from disrupting the familial resources of a 
household.   

Third, the Proposed Rule will also prevent applicants already in the United States 
from obtaining lawful permanent resident status or extending or changing their visas to 
reflect relevant life transitions.  For example, graduating college students may need to 
change student visas to work visas, allowing them to use their skills to support 
themselves and their families, as well as contribute to our economy.  However, those 
students may well lack sufficient income to avoid being identified as a public charge 
under the Rule.  In fact, thousands of California’s immigrant families have taken 
significant measures to come out of the shadows, making it the state with the highest 
number of individuals obtaining lawful permanent resident status in the last three years 
alone.75  For many applicants, denial of the requested adjustment, extension, or change 
would leave them without permission to remain in the United States.  The Proposed Rule 
would lead either to their declining to apply for adjustment, extension, or change of 
status—forcing them into unauthorized status, relegated to the margins of society—or 
risking deportation if their temporary legal status is revoked.  For example, a DACA 
recipient who is a student and has a U.S. citizen child may forgo an opportunity to seek a 
visa through marriage with a U.S. citizen spouse if their household income could put 
them at risk of an adverse public charge determination, or if they suffer from serious 
illnesses.  Similar obstacles could also prevent vulnerable populations that are intended to 
be exempt from public charge considerations, such as Temporary Protected Status (TPS) 
holders or Violence Against Women Act petitioners, from adjusting their status through 
family-based petitions, despite the carve-out in the Rule for people in these statuses.  

Finally, the Proposed Rule would subject immigrants with ongoing lawful status 
(such as long-term, multiple-entry visas) to public charge inadmissibility standards every 
time they reenter the United States.76  This would discourage California’s immigrant 
community from remaining in contact with their families abroad, leading to unnecessary 
separation of family members during times of hardship and joy, such as serious illnesses, 
funerals, weddings, or celebrations of birth.     

III. THE RULE WILL HAVE SUBSTANTIAL CHILLING EFFECTS 

A particularly pernicious effect of the Rule would be to force lower-income 
immigrants to make unbearable choices.  Do I accept food stamps and make sure my 
children can eat, even if this could put my ability to remain in this country at risk if I am 
denied adjustment of status?  Do I continue to live with my extended family in order to 

                                                 
75 Office of Immigration Statistics, U.S. Dep’t of Homeland Security, Annual Flow 

Report: Lawful Permanent Residents pg. 7 (Aug. 2018), https://tinyurl.com/USCIS-CA-LPRS.  
76 8 U.S.C. § 1182(a)(4) applies inadmissibility based on public charge at time of visa 

issuance by consular officer, application for admission at a port of entry, and application for 
adjustment of status. 



Hon. Kirstjen M. Nielsen 
Chief Samantha Deshommes 
December 10, 2018 
Page 17 
 
 
benefit from family childcare, intergenerational connections, and preservation of 
language and culture, or do I split my family up to make sure our larger household size 
doesn’t increase the risk of a public charge determination? 

These unnecessary, painful choices are striking enough when viewed as the direct 
effect of the Rule itself.  But this Rule will also have a strong “chilling effect” on 
immigrants’ willingness to avail themselves of critically needed public benefits—even 
those that are not subject to the proposed public charge determination, and even benefits 
that DHS ostensibly exempts from the Rule.   

Even before the Rule has been finalized, a pronounced chilling effect is evident in 
immigrant communities throughout California and the Nation.  Recent social services 
agency surveys show that two-thirds of immigrant families in Southern California are 
afraid to continue being part of, or sign up for, public benefits programs.77  And Northern 
California is also feeling the effects, as “a troubling pattern” has begun to emerge at 
health clinics, with patients who have “caught wind” of the public charge proposal asking 
health care workers “if they should drop their Medicaid coverage, or not apply, for fear 
that receiving the benefit could imperil their chances at permanent residency.”78  Media 
reports indicate that 18 states have reported drops of up to 20% in WIC enrollment—a 
benefit not even included in the Rule—which they attribute largely to fears about public 
charge changes.79  In California, local WIC agencies have received dozens of reports 
regarding immigrant parents’ concerns about using WIC benefits and requests to 
disenroll from services.80  This chilling effect has been increasing in immigrant-dense 
regions like Southern California and the Central Valley, where seasonal employment 
forces many families to rely on public supports to fill the gaps. 

The projected chilling effects from the Rule if it is implemented are severe.  DHS 
acknowledges this phenomenon in the Proposed Rule, and estimates, based on a 2.5% 
disenrollment rate, that over 332,000 households may forgo benefits, with an aggregate 
annual cost of over $1.5 billion.81  The analysis, however, is woefully inadequate.  While 
the Rule correctly cites the Personal Responsibility and Work Opportunity (PRWORA) 
                                                 

77 Meileen Acosta, and Will Dominie, Rapid Response Survey: Health Impacts of Federal 
Immigration Policy, Bay Area Regional Health Inequities Initiative 8 (May 2017), 
https://tinyurl.com/BARHII-Rapid-Response.   

78 Catherine Ho, California Immigrants worried about health care under Trump green 
card plan, San Francisco Chronicle (Oct. 28, 2018), https://tinyurl.com/SF-Chron-Immigr-
worried-Trump.   

79 Helena Bottemiller Evich, Immigrants, fearing Trump crackdown, drop out of nutrition 
programs, Politico (Sept. 03, 2018), https://tinyurl.com/politico-nutrition-prgms-drop.   

80 Studies have shown how critical WIC participation is for pregnant women, reducing 
rates of food insecurity for them and their children.  Inst. of Med., Planning a WIC Research 
Agenda: Workshop Summary, Washington, DC: The National Academies Press (2011), 
https://doi.org/10.17226/13014.  

81 83 Fed. Reg. 51266-69. 
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Act of 1996 as a bellwether for possible consequences, it massively understates the likely 
chilling effects.  In fact, as thorough analyses have shown, the Rule will discourage 
millions of immigrants from accessing health, nutrition, and social services for which 
they are eligible.  The Migration Policy Institute, whose study of PRWORA is cited in 
the Proposed Rule,82 estimates that up to 16.2 million—60%—of the 27 million 
immigrants and their family members currently enrolled in benefits programs could 
disenroll.83  Alameda County, California—where 41% of noncitizens who live in families 
that use at least one means-tested benefit—estimated that its immigrant population would 
miss out on millions of dollars of benefits due to the chilling effect generated by the 
Rule.84  Estimating that half of the county’s households with non-citizens who use 
relevant benefits—over 8,000—will disenroll from programs they are eligible for, the 
direct annual economic impact would be approximately $39 million.85    

The chilling effect in California as a whole is likely to impact millions of 
immigrants and their families.  While all of the State’s noncitizens and their family 
members (over 10 million people, 27% of the state’s population) may be subject to this 
chilling effect, those in lower income brackets are most likely to be affected.  In 
California, nearly seven million noncitizens and their family members have incomes 
below 250% of the federal poverty level (FPL) (almost 18% of the State’s population). 
Most at risk are the nearly four million noncitizens and family members below 125% of 
FPL (over 9% of Californians), whose income would a “heavily weighed negative” factor 
in the public charge test.86  Under any reasonable analysis, the chilling effect is likely to 
be widespread and devastating to these families. 

Indeed, DHS forthrightly admits that this Rule may “increase the poverty of 
certain families and children, including U.S. citizen children.”87  The Department, 
however, deems these outcomes justified by the “compelling” goals of “better ensuring 
the self-sufficiency of [immigrants] admitted or migrating to the United States, and 
minimizing the financial burden of [immigrants] on the U.S. social safety net.”88  This 
                                                 

82 83 Fed. Reg. 51266 n.849. 
83 Jeanne Batalova et al., Chilling Effects: The Expected Public Charge Rule and Its 

Impact on Legal Immigrant Families’ Public Benefits Use, Migration Pol’y Inst. 4 (June 2018), 
https://tinyurl.com/MPI-Chilling-Effect-Benefits.  

84 Jeanne Batalova and Michael Fix, “Chilling Effects” of the Proposed Public-Charge 
Rule in Alameda County, CA Migration Pol’y Inst. (Nov. 2018), 
https://siliconvalleycf.app.box.com/v/PublicChargeConvening. (“Alameda County PDF”).  

85 Bay Area Regional Health Inequities Initiative, Estimate of Annual Impact of Potential 
Disenrollment from Select Benefits by Immigrants 2018 (Aug. 2018), 
https://tinyurl.com/BARHII-potential-disenrollment.  

86 Manatt Health, Public Charge Proposed Rule: Potentially Chilled Population Data 
Dashboard (Oct. 11, 2018), https://www.manatt.com/Insights/Articles/2018/Public-Charge-Rule-
Potentially-Chilled-Population (select State of California filter for complete data view). 

87 83 Fed. Reg. 51277.  
88  Id. 
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choice is irrational because—as demonstrated above—the Proposed Rule flatly fails to 
promote self-sufficiency and instead chills participation in critical programs that help 
advance it.   

IV. THE RULE WILL HARM CRITICAL STATE PROGRAMS  

A. Medi-Cal Programs & Children’s Health Insurance Program 
(CHIP) 

California’s Medicaid program, known as Medi-Cal, is the pillar of the state’s 
healthcare safety net, helping insure millions of low-income Californians every day.  
More than two million non-citizens are enrolled in Medi-Cal, and if the Proposed Rule 
were implemented, a significant percentage of these individuals would be either 
determined a public charge and lose a path to citizenship, or discouraged from enrolling 
out of fear of such a determination.  California receives 50% or more in federal matching 
funds for qualified Medicaid expenditures, and if even a small percent of California’s 
eligible non-citizen population does not apply for benefits, it will have a significant effect 
on the availability of federal support.89  Moreover, in California, Children’s Health 
Insurance Program (CHIP) funds are used to extend Medi-Cal funding to children in 
working families whose parents or guardians exceed the income eligibility threshold for 
Medi-Cal, but lack access to affordable private insurance.  Every federal dollar lost 
represents fewer resources with which California can ensure that its residents have access 
to healthcare.   

B. Medicare Part D Low-Income Subsidy (Extra Help) 

Medicare Part D Low-Income Subsidy helps Medicare beneficiaries who have 
limited income and assets pay the costs of their prescription drugs.  Its inclusion in the 
public charge determination is likely to have a significant effect on older adults.  A large 
proportion of all Medicare beneficiaries (citizens and non-citizens alike), almost one in 
three, qualify for Extra Help with their premiums and co-pays.  For example, many TPS 
beneficiaries are eligible for Medicare on the basis of their long-term U.S. work histories 
and eligible for Medicare Low-Income Subsidies.  They will be penalized for using that 
critical aspect of the Medicare program if they ever apply to adjust their immigration 
status via a family-based petition, despite the Rule’s carve-out for TPS generally.   

If Medicare-eligible immigrants start declining Medicare Part D out of fear of 
repercussions on their status, it will have a significant negative impact on California state 
programs that are designed to serve older adults eligible for both Medi-Cal and Medicare.  
One such program is Cal MediConnect, an innovative healthcare delivery system 

                                                 
89 Kaiser Family Foundation, Total Medicaid Spending (2017), https://tinyurl.com/KFF-

Total-Medicaid-Spending.    
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intended to improve coordination of care for beneficiaries with both Medi-Cal and 
Medicare; these objectives cannot be achieved if participants fear accessing that care.   

C. Supplemental Nutrition Assistance Program (SNAP) 

The Rule’s inclusion of SNAP—the nation’s most important anti-hunger program, 
which helped 42 million people avoid food insecurity in 2017 alone—runs directly 
counter to federal and state efforts to support working families facing financial 
hardships.90  In providing SNAP benefits for the nation’s most vulnerable immigrants, 
Congress recognized the critical nature of nutrition for healthy families and 
communities.91  California’s own commitment led it to fill in the gaps left by Congress:  
the California Food Assistance Program provides state-funded nutrition services for 
qualified non-citizens who are not eligible for federal benefits.92  California’s nutrition 
program—CalFresh—–is critical to the health of California’s families.93  In 2017, SNAP 
served over four million California residents, including nearly two million people for 
whom the possibility of a public charge determination may raise serious concerns.94  The 
Proposed Rule will discourage eligible immigrants from seeking both federally and state-
funded nutrition assistance, thwarting California’s goal of curtailing hunger.   

For more than 20 years, California has made a significant effort to encourage 
enrollment in CalFresh as a means of reducing food insecurity.  Annually, between 2009 
and 2012, SNAP kept an average of 806,000 people out of poverty in California, 
including 417,000 children.95  To fully implement California’s state-funded benefit for 
immigrant communities, the State has a robust outreach program that explicitly includes 
outreach to immigrant communities.96  Both the U.S. Department of Agriculture (USDA) 
and California’s Department of Social Services (CDSS) have historically understood that 
fear of immigration consequences leads eligible residents to forego assistance and have 
developed outreach materials and training guidelines to make clear that nutrition benefits 
                                                 

90 Ctr. on Budget Pol’y Priorities, A Closer Look at Who Benefits from SNAP: State-by-
State Fact Sheets, (March 14, 2018) https://tinyurl.com/CBPP-SNAP-Benefits (hereinafter A 
Closer Look at Who Benefits from SNAP). 

91 8 U.S.C. § 1612, as amended by the Farm Security and Rural Investment Act of 2002, 
Pub. Law. 107-171, 116 Stat. 134, Section 4401. 

92 Cal. Welfare & Inst. Code §§ 18930 et seq. 
93 In 2017, more than 74% of SNAP participants were in families with children, and 

almost 9% were in families with members who are elderly or have disabilities.  A Closer Look at 
Who Benefits from SNAP, supra note 90. 

94 CDSS, CalFresh Participation and Benefit Issuance Report, DFA 256, 
https://tinyurl.com/CHHS-SNAP-Program-Report (The number of English as a Second Language 
[ESL] individuals served in FY 2017 were 1,514,564, using ESL status as proxy for immigrant 
background).  

95 A Closer Look at Who Benefits from SNAP, supra note 90.  
96 Cal. Dep’t of Social Services, California CalFresh Outreach Plan FFY 2017-2018 8 

(Aug. 12, 2016), https://tinyurl.com/CDSS-Outreach-Plan-FFY-17-18.  
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are not currently considered part of a public charge determination.97  If adopted, the 
Proposed Rule will thwart California’s ability to enroll SNAP-eligible residents and 
discourage thousands of eligible applicants from accessing CalFresh, seriously 
undermining California’s attempt to address food insecurity.   

Decreased participation in CalFresh has economic consequences beyond hunger 
and public health.  Fewer Californians using CalFresh will harm the 24,934 grocers, 
farmers’ markets, and other merchants in California that accept EBT.98  CalFresh 
includes the Restaurant Meals Program for disabled, elderly, and homeless recipients 
who can use benefits to purchase lower cost prepared meals at 2,016 restaurants in 10 
counties throughout the state, restaurants whose owners and employees will likewise be 
affected by a decrease in CalFresh participation.  This decreased revenue, in addition to 
reducing tax receipts, could result in restaurants being forced to lay off employees, 
hurting the State’s economy further still.  

Moreover, as a top food producer for the United States, California’s farmers and 
broader economy will suffer as a result of decreased SNAP participation nationwide.  
Increases in food purchases made possible by nutrition benefits generate significant jobs 

                                                 
97 U.S. Dep’t of Agric., Supplemental Nutrition Assistance Program: Guidance on Non-

Citizen Eligibility (June 2011), https://fns-prod.azureedge.net/sites/default/files/snap/Non-
Citizen_Guidance_063011.pdf; California Department of Social Services, CalFresh Awareness 
Month in May, Letter (May 30, 2018), https://tinyurl.com/CalFresh-Outreach-Impact.  See, e.g., 
California Department of Social Services, Myths & Facts About CalFresh, 
https://tinyurl.com/CDSS-CalFresh-Myths  (Appendix F8:  

“MYTH: CalFresh is like welfare and you are considered a “Public Charge” when you 
receive CalFresh benefits. FACT: CalFresh is not welfare and it is not cash aid. 

MYTH: Receiving CalFresh will hurt my chances for becoming a U.S. citizen.  
FACT: Receiving CalFresh will not hurt your chances of becoming a citizen. It is not a 

welfare program and it is not cash aid.”). 
98 One California non-profit reported that from July 1, 2017 to June 30, 2018, CalFresh 

participants at seven northern California farmers’ markets purchased nearly $148,000 in EBT 
tokens and received $95,000 in Market Match incentives, increasing the economic benefit to the 
farmers and the local economy.  Information provided by Agricultural Institute of Marin; see also 
Oberholtzer, Dimitri, and Schumacher, Linking farmers, healthy foods, and underserved 
consumers: Exploring the impact of nutrition incentive programs on farmers and farmers’ 
markets, J. of Agric., Food Systems, and Community Dev. (Jul. 27, 2012),  
http://foodsystemsjournal.org/index.php/fsj/article/view/124/118 (describing impact of SNAP and 
other nutrition benefits programs on farmers and farmers’ markets); Florence A. Becot, et al., Can 
a shift in the purchase of local foods by Supplemental Nutrition Assistance Program (SNAP) 
recipients impact the local economy? Cambridge Core (Aug. 15, 2018), 
https://tinyurl.com/SNAP-Impact-on-Local-Econ (describing positive economic impact from 
allowing use of SNAP at community supported agriculture programs and farmers’ markets).  
State-wide, these effects are even greater. 
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and profits in agriculture, food processing, and transportation services.99  Over a third of 
the country’s vegetables and two-thirds of the country’s fruits and nuts are grown in 
California.100  California’s agricultural exports totaled over $20.04 billion for 2016.101  
The Rule’s economic impact on California therefore is not limited to impacts on 
California-administered benefits, but will include reverberations from decreased use of 
nutrition benefits nationwide.   

 

D. Housing Assistance Programs: Section 8 Housing Choice Voucher 
Program and Section 8 Project-Based Rental Assistance 

For the first time, the Rule will include federal housing assistance among the 
benefits that subject people to the public charge determination.  This is likely to have a 
number of negative effects not only on the recipients themselves and related State 
programs, but on California’s workforce and economy.   

As of 2017, more than five million people in over two million low-income 
families used the Section 8 Housing Choice Voucher (“HCV”) Program,102 including 
almost 690,000 Californians.103  Using the new “public benefit” definition based on use 
equaling more than 15% of FPG over 12 months, the vast majority of, if not all, HCV 
recipients in California would be considered public charges, even in relatively low cost-
of-living areas.  The threshold for public benefit status is $1,821 per year.104  The average 
value of Section 8 in every California county for which figures are available is far in 
excess of this amount, from San Francisco’s $22,000 per year to the Stanislaus County’s 
$6,564 per year.105  Given the state’s high housing costs, the same is likely true for 

                                                 
99 U.S. Dep’t of Agric., The Food Assistance National Input-Output Multiplier 

(FANIOM) Model and Stimulus Effects of SNAP, at 18 (Oct. 2010), 
https://www.ers.usda.gov/webdocs/publications/44748/7996_err103_1_.pdf?v=0.   
100 Cal. Dep’t of Food & Agric., California Agricultural Production Statistics (Crop year 2017), 
https://www.cdfa.ca.gov/statistics/.  

101 Id. 
102 Ctr. on Budget Pol’y Priorities, Policy Basics: The Housing Choice Voucher Program 

(May 3, 2017), https://tinyurl.com/CBPP-Housing-Voucher-Programs (see “National and State 
Housing Fact Sheets & Data” link for California). 

103 Office of Policy Development and Research, Assisted Housing: National and Local 
(Accessed on Oct. 31, 2018), https://www.huduser.gov/portal/datasets/assthsg.html.  (Hereinafter 
Assisted Housing: National and Local dataset).  

104 Id.  FPG for single person = $12,140 * .15 = $1,821. 
105 See, e.g., Affordable Housing Online, San Francisco Housing Authority (Accessed on 

Nov. 1, 2018), https://affordablehousingonline.com/housing-authority/California/San-Francisco-
Housing-Authority/CA001.  
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Section 8 Project-Based Rental Assistance.  As of 2017, more than 2 million people used 
this type of assistance, including almost 170,000 Californians.106   

The Rule would treat subsidized public housing as “non-monetizable.”  About 
two million people lived in public housing as of 2017, including over 76,000 
Californians.107  The Rule’s definition of a “non-monetizable” public benefit would 
penalize any use of such a benefit for more than 12 months in the aggregate within a 36-
month period.108  Occupants of public housing stay an average of almost 6 years,109 so it 
is very likely that a high percentage would be considered public charges under the Rule.  
Further, under the Rule, use of benefits for more than 12 months in the aggregate means 
DHS will count receipt of two non-monetizable benefits in one month as two months.110  
This is extremely problematic, as most beneficiaries of housing benefits often also 
qualify and rely on other public benefits included in this Rule.  In fact, as of July 2017, 
California had over six million residents who received two or more public benefits from 
programs such as CalFresh, CalWORKs, IHSS, and Medi-Cal, and over 974,000 
residents who received three or more public benefits.111  This provision of the Rule and 
its inclusion of so many critical housing and healthcare programs is capricious agency 
action, and will have severe ramifications for low-income families.   

While, as DHS states, immigrant participation in these programs is relatively low 
due to the requirement that applicants must be citizens or legal residents,112 the Rule’s 
direct and chilling effects could still be considerable.  Approximately 275,000 households 
including non-citizens receive federal housing subsidies nationally, an estimated 63,000 
households in California.113 This means that almost 86,000 Californians are directly 
impacted by this aspect of the Rule, including their household members.114   

Loss of housing assistance will seriously harm affected families.  Housing 
vouchers have been repeatedly shown to improve children’s educational and health 

                                                 
106 Assisted Housing: National and Local dataset, supra note 103.  
107 Id.  
108 83 Fed. Reg. at 51290.  Under the Rule, use of benefits for more than 12 months in the 

aggregate means DHS will count receipt of two non-monetizable benefits in one month as two 
months. 

109 Office of Policy Development and Research, Length of Stay in Assisted Housing, U.S. 
Dep’t of Housing and Urban Development (Oct. 2017), 
https://www.huduser.gov/portal/sites/default/files/pdf/LengthofStay.pdf.  

110 83 Fed. Reg. 51290. 
111 California Health and Human Services Program Data Dashboard, Multi-Program 

Participation by District or County (July 2017).  
112 83 Fed. Reg. 51167 fn. 318. 
113 Ctr. on Budget and Pol’y Priorities analysis of HUD administrative data. 
114 Id. 
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outcomes, and help pull their families out of poverty.115  Indeed, children whose families 
were able to move to higher opportunity neighborhoods due to their receipt of housing 
assistance experienced long-term improvements in their income and educational 
attainment,116 as well as reduced homelessness, housing instability, and overcrowding.117  
In fact, a study conducted by HUD showed that youth who live in public housing actually 
improved their self-sufficiency long term,118 contradicting DHS’s fundamental 
assumption that use of public benefits necessarily undermines self-sufficiency.  The Rule 
places all of these gains at risk. 

And the impact of losing housing vouchers will, for many people, extend well 
beyond housing itself.  Many housing authorities provide a suite of “wraparound” 
services to public housing residents, including employment, clinical, health, and financial 
literacy services.119  San Francisco, for example, is part of an innovative program aimed 
at families who interface with the child welfare system and are at risk of homelessness.120  
In addition to a housing voucher, these families receive intensive case management 
services, including mental and behavioral healthcare, parenting classes, and peer support, 
as well as referrals to other benefits.  All of these will be lost to eligible families who 
withdraw from public housing assistance programs or fail to apply due to fear of impact 
on their immigration status, harming families and their communities, and ultimately 
undermining program effectiveness. 

                                                 
115 See Will Fischer, Research Shows Housing Vouchers Reduce Hardship and Provide 

Platform for Long-Term Gains Among Children, Center on Budget and Policy Priorities (October 
7, 2015), https://www.cbpp.org/research/research-shows-housing-vouchers-reduce-hardship-and-
provide-platform-for-long-term-gains; see also Linda Giannarelli et al., Reducing Child Poverty 
in the US: Costs and Impacts of Policies Proposed by the Children’s Defense Fund (Jan. 2015), 
http://www.childrensdefense.org/library/PovertyReport/assets/ReducingChildPovertyintheUSCos
tsandImpactsofPoliciesProposedbytheChildrensDefenseFund.pdf.     

116 See Kristin F. Butcher, Assessing the Long-Run Benefits of Transfers to Low-Income 
Families, Brookings Metro (January 2017), https://www.brookings.edu/wp-
content/uploads/2017/01/wp26_butcher_transfers_final.pdf.    

117 Will Fischer, Research Shows Housing Vouchers Reduce Hardship and Provide 
Platform for Long-Term Gains Among Children, Ctr. on Budget Pol’y Priorities (October 7, 
2015), https://tinyurl.com/CBPP-housing-voucher-gains.  

118 U.S. Dep’t of Housing and Urban Development, The Long Term Effects of Housing 
Assistance on Self-Sufficiency (Dec. 1999), 
https://www.huduser.gov/portal/Publications/pdf/longterm.pdf.  

119 The Housing Opportunity and Services Together (HOST) Demonstration, Office of 
Policy Development and Research, U.S. Dep’t of Housing and Urban Development (Accessed on 
Oct. 31, 2018), https://www.huduser.gov/portal/pdredge/pdr_edge_hudpartrpt_021012_1.html 
(Chicago Housing Authority). 

120 Mary K. Cunningham et al., Supportive Housing for High-Need Families in the Child 
Welfare System, Urban Inst. (Nov. 12, 2014), https://tinyurl.com/HUD-support-for-high-need-
fam. 
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E. State Affordable Housing Programs 

California’s affordable housing crisis is well documented and shows no sign of 
abating.121  This crisis has profound effects on immigrant farmworkers.  For example, in 
the Salinas Valley (known as the “salad bowl of the world,” with a nine billion dollar 
agricultural industry employing 82,000 people) farmworker families have resorted to 
“sleeping in vehicles in the parking lots of Walmart or 24-hour eateries, the motels, 
multiple households living in cramped quarters including garages, tool sheds and 
kitchens.”122  One local school district reports 36% of its students as homeless.123  The 
causes of this severe shortage of affordable housing are not difficult to understand.  
Employer-provided housing has dried up, while market rates for housing have 
skyrocketed.124  For example, in Salinas, the average rent for a two-bedroom apartment is 
$1,600, while farmworkers make an average of between $1,700 and $2,600 per month.125  
The consequences are dire not just for these families, but for California’s economy; as 
discussed above, the State’s agricultural sector is almost entirely reliant on immigrant 
workers and already faces severe labor shortages. 

Although the State does not directly administer housing benefits to individuals, it 
plays a significant role in assisting housing development, particularly affordable housing, 
which is a critical need in California given this crisis.  California’s Department of 
Housing and Community Development (HCD) funds, finances, and monitors projects that 
receive Section 8 and other federal housing subsidies, having provided more than $3 
billion of such funding in the past 30 years.126  Recipients of those loans use revenues 
from federal housing benefits to repay the State and pay ongoing operating and 
maintenance costs. 

More specifically, HCD funds two grant programs to help develop housing for 
agricultural employees, including immigrant farmworkers, that are contingent upon 
                                                 

121 See, e.g., Michael Hiltzik, California’s housing crisis reaches from the homeless to the 
middle class — but it’s still almost impossible to fix, (Mar. 29, 2018) 
https://www.latimes.com/business/hiltzik/la-fi-hiltzik-housing-crisis-20180330-story.html 
(stating that California faces shortfall of more than a million units for households earning 
between 50% and 120% of median wage; has 21% of the Nation’s homeless people, despite 
having only 12% of the population; and that at least 30% of Californians in every county cannot 
afford local rents, over 60% in some counties, including over 2.3 million in Los Angeles alone).  
122 Amy Wu, Low wages, high prices drive desperate housing choices for farm workers and tough 
questions for community, The Californian (Sept. 29, 2017), 
https://www.thecalifornian.com/story/news/politics/2017/09/29/low-wage-income-limited-housing-
development-choices-farm-workers-community/536682001/. 

123 Id.   
124 Id.   
125 Id.   
126 See California Dep’t of Housing and Community Development, (Accessed on Oct. 31, 

2018), http://www.hcd.ca.gov/about/mission.shtml.  
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occupant income.  The Joe Serna, Jr. Farmworker Grant Program provides grants and 
loans to assist development for rehabilitation of housing projects for agricultural worker 
households.127  Similarly, the Office of Migrant Services (OMS) provides grants to local 
government agencies that contract with HCD to operate OMS centers throughout the 
state, mostly in rural locations.128  This housing has been critical to allow farmworker 
families to obtain affordable, safe housing in California’s expensive, competitive housing 
markets.129 

Due to the Rule’s chilling effects, it is likely that eligible immigrant agricultural 
workers will withdraw from, or decline to apply to, these programs, forcing them into 
homelessness, severe overcrowding, or leaving the region entirely.  This displacement 
and homelessness will cause additional disruption to families, communities, schools, and 
industries, as discussed above.  Moreover, increasing vacancy rates in the occupant 
restricted agricultural housing units will disrupt future funding streams for agricultural 
worker/migrant housing grants.  If occupancy rates significantly decrease, the data 
supporting the necessity for such housing will be skewed and funding resources will 
dwindle for this important aspect of HCD’s work.  

HCD may be impacted in other ways.  One of HCD’s roles is to review local 
jurisdictions’ housing elements for compliance with regional needs for housing across all 
incomes.130  HCD’s findings as to the sufficiency of these elements are premised on the 
existing physical, financial, and demographic environment (i.e., without the “chilling 
effect” on Section 8 usage that the Rule creates).  Any change to that environment would 
require HCD to reevaluate the assumptions that it relied on in reviewing these housing 
elements.  This may create barriers to general plan implementation on the local level, as 
some approvals are provided to cities and counties, who, in turn, rely on these approvals 
in promulgating local ordinances. 

 

                                                 
127 California Dep’t of Housing and Community Development, Joe Serna, Jr., Farmworker 

Housing Grant Program (JSJFWHG), Available at http://www.hcd.ca.gov/grants-funding/active-no-
funding/jsjfwhg.shtml. 

128 California Dep’t of Housing and Community Development, Office of Migrant Services (OMS), 
(Accessed on December 6, 2018), http://www.hcd.ca.gov/grants-funding/active-no-funding/oms.shtml. 

129 Nicholas Ibarra, ‘50-mile rule’: Migrant farmworker housing policy changed to allow 
children to stay in California schools year-round, Santa Cruz Sentinel (July 6, 2018), 
https://www.mercurynews.com/2018/07/06/50-mile-rule-migrant-farmworker-housing-policy-
changed-to-allow-children-to-stay-in-school-year-round/; Geoffrey Mohan, Desired for their 
labor, rejected as neighbors. Farmworkers in California face hostile communities, L.A. Times 
(June 2, 2017), https://www.latimes.com/projects/la-fi-farmworker-housing/.  

130 See Cal. Gov. Code § 65583. 
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V. CALIFORNIA WILL BE FORCED TO ALTER NUMEROUS STATE PROGRAMS 

AND WILL INCUR SUBSTANTIAL COSTS  

California will be forced to alter state programs in light of potential negative 
immigration consequences for millions of recipients who receive benefits.  Decades of 
extensive interagency processes will have to be reevaluated to address this overreaching 
Rule.  State agency programs and administrators will be required to disentangle 
longstanding wraparound services, translate informational material, and review 
applications and enrollment processes, while at the same time conducting aggressive 
consumer educational outreach in hopes of preventing eligible recipients from 
disenrolling.  Not only will this cost State agencies considerable time and money, it will 
also contribute to widespread confusion about whether or not Californians can continue 
to access nutrition, medical, and housing assistance without penalty.   

One example is the SNAP program.  In addition to wary immigrants avoiding 
nutrition assistance and suffering from the resulting lack of healthy food, the Rule’s 
inclusion of SNAP in the public charge determination will seriously impact CalFresh and 
its partners with respect to implementation.  The State has already prepared and 
submitted its outreach plan for FFY 2019-2021 with an annual budget of over $44 million 
for each of those three years.131  California funds 145 contractors and subcontractors and 
works with local government agencies, community-based organizations, the California 
State University system, and many others to encourage CalFresh enrollment.  If the 
Proposed Rule is adopted, California and its partners will need to study and understand 
the new rule’s impact on the communities they serve, train employees and volunteers, 
and develop new outreach materials and applications.  The State may even need to 
change the way it delivers state-funded CalFresh benefits.   

Additionally, the Rule’s inclusion of federal housing benefits could destabilize the 
administration of housing programs and services throughout the State, many of which 
include other critical services previously discussed.  The State’s annual investment in 
affordable housing is considerable; for example, in 2016-2017, HCD awarded 238 grants 
and loans totaling more than $460 million.132  HCD’s 2015-2016 awards will help 
rehabilitate 696 substandard homes and apartments, create 2,742 new, affordable places 
to live, and create or rehabilitate 1,880 migrant farmworker rental homes.133  As 
discussed above, disruptions caused by the Rule’s inclusion of housing benefits threatens 
the gains the State has made to secure and build affordable housing for thousands of 
Californians.  And this could add costs to local authorities, and by extension State 

                                                 
131 California Dep’t of Social Services, California CalFresh Outreach Plan for FFY 

2019-2021, Available at http://www.cdss.ca.gov/inforesources/CalFresh-Outreach/Plan.  
132 California Dep’t of Housing and Community Development, (Accessed on December 

04, 2018), http://www.hcd.ca.gov/grants-funding/index.shtml. 
133 Id. 
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coffers, needing to reevaluate local budgets and the future administration of housing 
services.   

The Proposed Rule will also undermine California’s enormous investments in its 
public health infrastructure and cause additional, unreasonable administrative and fiscal 
burdens.  For example, California’s Health Eligibility, Enrollment, and Retention System 
(CalHEERS), a central automation system jointly administered by Covered California 
(the state’s health insurance Exchange) and the Department of Health Care Services, 
serves as a consolidated system for state eligibility enrollment and retention for both 
Covered California and Medi-Cal.  The system is designed to integrate federal and state-
funded health programs and to provide beneficiaries with timely and clear eligibility 
notices regarding coverage.  The State has already invested an extraordinary amount of 
time and financial resources into CalHEERS.  Overhauling this system in order to 
provide enrollees with all relevant details for purposes of a public charge analysis would 
be extremely expensive (not to mention sow confusion and distrust among beneficiaries).  
As part of the implementation of the Affordable Care Act (ACA), California engaged in 
an extensive outreach effort to inform and educate the public about changes to healthcare 
options, including paid media, social media, customer service centers, dissemination of 
information at community hubs, and more.  For example, Covered California’s 2018-
2019 budget included a substantial investment of $107 million for marketing and $105 
million for customer service.134  The Proposed Rule would necessitate the diversion of a 
substantial portion of those resources toward revising materials providing technical 
support and advice to consumers confused by changes to public charge.  And any chilling 
effect on enrollment in federally-funded Medi-Cal programs will translate into fewer 
efficiencies that come from broad-based participation and less funding with which to 
administer Medi-Cal.   

In short, California state agencies would incur millions of dollars of direct 
administrative costs as a result of the Proposed Rule—resources that would then be 
unavailable for providing services to State residents.   

VI. THE RULE WILL HARM THE STATE’S MOST VULNERABLE RESIDENTS 

A. Children Living in Poverty, with Disabilities, and in Foster Care 

As the range of California’s programs impacted by the Proposed Rule 
demonstrates, its harmful effects will fall heavily on children, particularly those in 
already precarious situations due to their poverty, disability, or foster care status.  Nearly 
three million California children live in benefit-receiving families with immigrant 

                                                 
134 Covered California, Fiscal Year 2018-2019 Budget (June 15, 2018), 

https://hbex.coveredca.com/financial-reports/PDFs/CoveredCA_2018-19_Budget-6-15-18.pdf.   
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parents.135  While the vast majority of these children are themselves U.S. citizens, the 
Rule’s effects on them will nevertheless be serious.  For example, receipt of benefits such 
as CalFresh has a well-documented, profoundly positive effect on children.  One study 
found that “access to food stamps in childhood leads to a significant reduction in the 
incidence of . . . obesity, high blood pressure, and diabetes.”136 Reduced access to 
nutritional benefits will likely lead to increases in all of these serious health problems.   

A very large percentage of children with disabilities—almost half—use publicly 
funded health programs as their care needs may be intense and complex.137  Care for 
children with disabilities is much more expensive—seven times that of the typical child 
on Medicaid.138  Thus, uninsured low-income parents will be unlikely to be able to afford 
to cover these costs out of pocket, leaving their children’s needs unmet and harming their 
development, with life-long consequences.  Indeed, the chilling effect caused by leaked 
versions of the public charge rule alone is so acute that many are considering forgoing 
these services.139  One poignant story from Fresno, in California’s Central Valley, 
illustrates this impossible dilemma: 

A Fresno mother who takes her special needs son to a health clinic said she 
fears she’s jeopardizing her path to legal residency.  “I don’t want the simple 
act of using Medi-Cal to be an obstacle in me getting papers,” she said.  Her 
son, age 5, has autism.  He is eligible for the state-federal health insurance 
program, but she is an undocumented immigrant and her angst stems from 
talk in the community that legal permanent residency in the U.S. could be 
denied to those who had ever used government aid programs.  “Before, I 
was sure that I was going to keep Medi-Cal because of my son, but now I’m 
very scared,” she said.  “We don’t know what to do.”140 

Finally, children in foster care could be significantly harmed by limits on their 
ability to access needed benefits.  Nearly 90% of children entering foster care have 
                                                 

135 Migration Pol’y Inst., MPI National and State-Level Estimates of Children in Benefits-
Receiving Families, by U.S. Citizenship Status of the Child (2018), https://tinyurl.com/MPI-
Child-in-Benefit-Fam-xlsx.  

136 Hilary W. Hoynes et al., Long run Impacts of Childhood Access to the Safety Net, 
Nat’l Bureau Econ. Res. (Nov. 2012), https://www.nber.org/papers/w18535.pdf.  

137 MaryBeth Musumeci and Julia Foutz, Medicaid’s Role for Children with Special 
Health Care Needs:  A Look at Eligibility, Services, and Spending, Kaiser Family Foundation 
(Feb. 22, 2018), https://tinyurl.com/KFFMedicaid-SpecialNeeds. 

138 Id. 
139 Dylan Scott, Study suggests Trump is scaring immigrant families off food stamps, Vox 

(Nov. 15, 2018), https://www.vox.com/policy-and-politics/2018/11/15/18094901/trump-
immigration-policy-food-stamps-snap.   

140 Yesenia Amaro and Barbara Anderson, ‘We don’t know what to do.’ Proposed Trump 
rule strikes new fear in immigrant communities, Fresno Bee (Oct. 9, 2018), 
https://www.fresnobee.com/news/local/article219129850.html.  
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physical health problems, many with multiple chronic health issues such as malnutrition, 
anemia, and manifestations of abuse.141  They also have much higher rates of 
developmental, behavioral, and mental health diagnoses.142  Virtually all children in 
foster care are eligible for Medicaid,143 so they would be highly impacted if their access 
to care is limited in any way, or if potential foster parents become more reluctant to 
entangle themselves with public benefits programs as a result of the Proposed Rule.  
 

B. Pregnant Women and Youth in Need of Reproductive Health 
Services 

The Proposed Rule would have a devastating effect on women and adolescents 
who need pregnancy-related coverage and reproductive healthcare services.  Pregnant 
women who are eligible for Medicaid services receive vital prenatal care, labor and 
delivery services, and postnatal support; approximately 20,000 immigrant women receive 
pregnancy-related Medi-Cal services in California, which also include nutrition and 
health education.  Over one million immigrants in California receive other, non-Medicaid 
family planning services.  The Commonwealth Fund found that compared to U.S.-born 
patients, immigrant patients were significantly more likely to report not seeking or having 
coverage, and about one in five women who had coverage did not plan to use it because 
of barriers or concerns regarding their immigration status.144  The Rule’s inclusion of 
Medicaid, as well as likely chilling effects on access to other publicly-funded care, puts at 
risk crucial reproductive healthcare services that reduce adverse birth outcomes 
associated with teenage pregnancy, short periods of time between pregnancies, and 
sexually transmitted diseases, by helping avoid unwanted pregnancies, births, and 
abortions.145   

                                                 
141 Kamala D. Allen and Taylor Hendricks, Medicaid and Children in Foster Care, State 

Pol’y Advocacy and Reform Ctr. (Mar. 2013), https://tinyurl.com/Childwelfare-gov-foster-care.  
142 Children’s Bureau, Health-Care Coverage for Youth in Foster Care—and After, 

Administration of Children and Families, at 2 (May 2015), 
https://www.childwelfare.gov/pubPDFs/health_care_foster.pdf  

143 Rob Geen et al., Medicaid Spending on Foster Children, Urban Inst. (Aug. 30, 2005), 
https://www.urban.org/research/publication/medicaid-spending-foster-children.  

144 Kinsey Hasstedt et al., Immigrant Women’s Access to Sexual and Reproductive Health 
Coverage and Care in the United States, The Commonwealth Fund, at 2 (Nov. 2018), 
https://www.commonwealthfund.org/publications/issue-briefs/2018/nov/immigrant-womens-
access-sexual-reproductive-health-coverage.  

145 See, e.g., Secura GM et al., Provision of No-Cost, Long-Acting Contraception and 
Teenage Pregnancy, New Eng. J. Med., (Oct. 2014) 
https://www.nejm.org/doi/full/10.1056/nejmoa1400506; Chen X-K, et al., Teenage pregnancy 
and adverse birth outcomes:  a large population based retrospective cohort study, Int’l J. 
Epidemiology (April 2007), https://academic.oup.com/ije/article/36/2/368/718213; Cofer FG et 
al., Interpregnancy Interval and Childbirth Outcomes in California 2007-2009, Maternal and 
Child Health J., (Nov. 2016), https://link.springer.com/article/10.1007%2Fs10995-016-2180-0. 
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DHS acknowledges that the consequences of its Proposed Rule may include 
“[w]orse health outcomes […] especially for pregnant or breastfeeding women.”146  In 
evaluating the Proposed Rule, DHS must fully account for harms to pregnant women and 
children today, as well as harms to future U.S. citizen children whose mothers were 
intimidated from making full use of available prenatal healthcare services.147  These 
include harms to children’s future health and socioeconomic mobility that come from 
lack of prenatal and early life Medicaid coverage.148  It also must include higher costs to 
the State as a result of future health harms, such as future rates of hospitalization and 
workforce participation, since research shows a link between access to Medicaid and later 
adult health.149   

C. People at Risk of Substance Abuse Disorders  

California, like every other state, is confronting an opioid abuse crisis, with 
almost 2,200 overdose deaths in 2017 alone.150  This is particularly true in certain rural 
parts of the State, where death rates meet or exceed national levels.151  Youth are 
significantly at risk, with 3.6% of 12 to 17 year olds reporting misusing opioids in 
2016.152  California has invested in several initiatives to address this crisis.153  However, 
                                                 

146 83 Fed. Reg. 51270.   
147 83 Fed. Reg. 51277.  DHS must review the Rule in light of 654 of the Treasury 

General 
Appropriations Act, 1999, Public Law 105–277, known as the Family Assessment, to 

determine impact on family-wellbeing.  See discussion below.  
148 Sarah Miller and Laura R. Wherry, The Long-Term Effects of Early Life Medicaid 

Coverage (Aug. 2015), http://www-personal.umich.edu/~mille/MillerWherry_Prenatal2015.pdf.  
149 See, e.g., Julia Paradise, Data Note: Three Findings about Access to Care and Health 
Outcomes in Medicaid (Washington, DC: Kaiser Family Foundation, March 
2017), https://www.kff.org/medicaid/issue-brief/data-note-three-findings-about-access-to-care-
and-health-outcomes-in-medicaid/; Karina Wagerman et al., Medicaid Is A Smart Investment in 
Children (March 2017), https://ccf.georgetown.edu/wp-
content/uploads/2017/03/MedicaidSmartInvestment.pdf; David W. Brown et al., Medicaid as an 
Investment in Children:  What is the Long Term Impact on Tax Receipts?, Nat’l Bureau Econ. 
Research (January 2015), https://www.nber.org/papers/w20835; Andrew Goodman-Bacon, The 
Long-Run Effects of Childhood Insurance Coverage: Medicaid Implementation, Adult Health, 
and Labor Market Outcomes, Nat’l Bureau Econ. Research, (December 2016), 
https://www.nber.org/papers/w22899. 

150 California Dep’t of Pub. Health, California Opioid Surveillance Dashboard (Accessed 
Oct. 31, 2018), https://discovery.cdph.ca.gov/CDIC/ODdash/. 

151 California Dep’t of Pub. Health, State of California Strategies to Address Prescription 
Drug (Opioid Misuse, Abuse, and Overdose Epidemic in California (June 2016), 
https://tinyurl.com/CDPH-Opioid-Strategy.  

152 U.S. Dep’t of Health and Human Resources, Opioids and Adolescents (Accessed on 
Oct. 31, 2018), https://tinyurl.com/HHS-Opioids-and-Adolescents.  

153 See California Dep’t of Pub. Health, Prescription Drug Overdose Prevention Initiative 
(Accessed on Oct. 31, 2018), https://tinyurl.com/Prescript-Durg-Overdose-Prgm.  



Hon. Kirstjen M. Nielsen 
Chief Samantha Deshommes 
December 10, 2018 
Page 32 
 
 
these efforts will founder if people are discouraged from accessing healthcare.  Recent 
studies show that people with opioid addiction who lack Medicaid are only half as likely 
to receive treatment as those with insurance.154  

D. Individuals Struggling with Mental Health Illness and Behavioral 
Health Issues 

The Proposed Rule will harm many Californians struggling with mental health.  
Nearly one in six adults in California experience mental illness, one in twenty-four have a 
serious mental illness that makes it difficult to carry out major life activities, and one in 
thirteen children have an emotional disturbance that limits participation in daily 
activities.155  Since the State’s expansion of Medi-Cal eligibility, the number of adults 
accessing mental health services increased by almost 50% from 2012 to 2015.156  The 
Proposed Rule’s inclusion of programs like Medi-Cal, which pays for a significant 
portion of mental health treatment in California, is highly problematic for those 
struggling to obtain the counseling and medication they need to care for their children, 
contribute to the economy, and otherwise participate in society. 

E. Adults with Disabilities and Elders 

The Proposed Rule’s inclusion of community-based Medicaid services will have a 
harmful and perverse effect on immigrant adult Californians with disabilities and their 
families.  California is one of many states that offers Medicaid to working people with 
disabilities whose earnings may exceed traditional Medicaid rules.157  Yet the Proposed 
Rule’s incredibly broad definition of potentially disabling conditions,158 in combination 
with the inclusion of community Medicaid as a negative factor in the public charge 
determination, forces immigrants with disabilities to choose between using health care 
programs needed for healthy and independent living and maximizing their chances of 
obtaining permanent residency.159  As DHS notes, many persons with disabilities are 
                                                 

154 Julia Zur and Jennifer Tolbert, The Opioid Epidemic and Medicaid's Role in 
Facilitating Access to Treatment, Kaiser Family Foundation (Apr. 11, 2018), 
https://tinyurl.com/KFF-Opioid-Epidemic-Medicaid.  

155 Wendy Holt, Mental Health in California: For Too Many, Care Not There, California 
Health Care Foundation (Mar. 28, 2018) https://www.chcf.org/wp-
content/uploads/2018/03/MentalHealthCalifornia2018.pdf.  

156 Id. 
157 Medicaid Eligibility through Buy-In Programs for Working People with Disabilities, 

Kaiser Family Foundation (2015), https://tinyurl.com/KFFMedicaidworking-wDisability.  
158 “[A]ny other evidence demonstrating that the individual has a medical condition that 

will affect the alien’s ability to work” should be considered “to the extent that such disability […] 
impacts the likelihood of becoming a public charge.”  83 Fed. Reg. 51183. 

159 While public charge may be waived for immigrants who are “aged, blind or disabled,” 
as defined in section 1614(a)(1) of the Social Security Act, see 8 C.F.R. § 245a.3(g)(3)(ii), these 
waivers are not guaranteed, and immigrants with a potentially disabling conditions may be put in 
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fully capable of contributing to the work force,160 yet, DHS fails to consider the high 
percentage of individuals with disabilities who use Medicaid-funded services or the 
Medicare Part D Low Income Subsidy to support their ability to work.  Further, DHS’s 
proposed exception for immigrants who demonstrate that they have private health 
insurance or financial resources to pay for all “reasonably anticipated medical costs” is an 
impossible test to meet for persons with disabilities.161  DHS’s conclusion that 
immigrants with disabilities “are not being treated differently, or singled out” is simply 
untrue. 162  Instead, inclusion of likelihood of receiving community Medicaid as a 
negative factor, when health is already a factor, creates an unfair, double-strike against 
immigrants with disabilities. 

The Proposed Rule would also hurt older Californian immigrants, challenging 
their ability to meet their basic needs.  California has the largest number of immigrant 
older adults in the Nation—about 1.3 million, almost 30% of the total immigrant older 
adult population.163  Older adult immigrants play a critical role in immigrant families, 
providing unpaid childcare and household support to working Californian families, and 
contributing to family cohesion.  Many of these workers rely on programs like Medicaid 
and CalFresh.164  The Proposed Rule would force older adult Californians—including 
those who have spent ten or more years paying into the Medicare system, like many 
immigrants with Temporary Protected Status who may become subject to the public 
charge determination when they seek to adjust or extend their status—to choose between 
filling prescriptions or visiting a doctor and jeopardizing their ability to stay together with 
their families permanently.  As with disability, the Rule attaches a new, negative weight 
to limited English proficiency and likelihood of receiving the Part D Low Income 
Subsidy.  With age and employability already considered, this levies an unfair double-
strike against older adults, who by virtue of age are less likely to reach English 
proficiency and more likely to receive Medicare assistance.   

                                                 
the impossible position of choosing to potentially jeopardize their immigration case or obtaining 
needed healthcare.  Furthermore, persons with disabling conditions or who are medically frail yet 
do not meet the SSA-definition of disability (because, for example, they are engaged in 
substantial gainful activity) are not eligible for waivers.   

160 83 Fed. Reg. 51184. 
161 Applicants who are racial and ethnic minorities would be disproportionately 

negatively affected because they disproportionately experience an increased incidence of 
disabling chronic conditions, including diabetes, cancer, and heart disease.  California Dep’t of 
Health Care Services, Health Disparities in the Med-Cal Population (Accessed on Oct. 31, 2018), 
https://www.dhcs.ca.gov/dataandstats/reports/Pages/DisparitiesFactSheets.aspx.  

162 83 Fed. Reg. 51184. 
163 Jeanne Batalova, Senior Immigrants in the United States, Migration Pol’y Inst. (May 

30, 2012), https://www.migrationpolicy.org/article/senior-immigrants-united-states.  
164 Justice in Aging, Public Charge:  A Threat to the Health & Well-Being of California 

Older Adults in Immigrant Families (Oct. 17, 2018), https://tinyurl.com/Justice-in-Aging-Public-
Charge.   
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F. Youth and Others at Risk of Homelessness 

Added to the above pressures, the Rule threatens immigrants’ ability to remain 
safely in their homes.  By sweeping housing benefits into the public charge test for the 
first time, the Rule puts people at increased risk of homelessness.  Although the Rule 
narrowly excludes programs providing housing assistance to homeless people, its chilling 
effect will deter eligible people from accessing these and other programs.  Further, it will 
cause those already participating in Section 8 to give up life-critical benefits, which are 
often the only thing between low-income families and homelessness.   

VII. THE RULE WILL UNDERMINE CALIFORNIA’S HEALTH LAWS AND POLICIES 

Apart from the many direct harms to individuals, the Proposed Rule would 
directly harm California’s sovereign state law and policy objectives.  California’s health 
policy approach is based on principles of broad-based access to healthcare, nutrition, 
housing, and “no wrong door,” regardless of immigration status. 

A. The Proposed Rule Will Limit California’s Efforts to Promote 
Broad Access to Healthcare  

California has substantially relied upon prior agency interpretations of public 
charge in designing its healthcare system.  California’s major health programs provide a 
variety of benefits to all its residents, including providing coverage for qualified low-
income individuals, families, and seniors and persons with disabilities.  Eligible persons 
are to be allowed access to healthcare “without discrimination or segregation based 
purely on their economic disability.”165  In addition to contributing to patient health and 
well-being, these services also help California prevent the spread of communicable 
diseases, prepare for and respond to public health emergencies, and achieve numerous 
other health-related goals.  The following are examples of California state laws and 
policies that were designed with the intention of providing broad-based access to health 
care, all of which would be substantially undermined by the Proposed Rule.   

• As part of its implementation of the Affordable Care Act, California established a 
single, accessible statewide application for all affordable health programs.166  This 
application is used by all California entities authorized to make eligibility 

                                                 
165 Cal. Welf. & Inst. Code § 14000(a). 
166 Cal. Welf. & Inst. Code § 15926(b).  Furthermore, California state law provides that 

all types of information concerning an individual and obtained for provision of Medi-Cal services 
“shall be kept confidential, and shall not be open to examination other than for purposes directly 
connected with the administration of the Medi-Cal program.”  Cal. Welf. & Inst. Code § 
14100.2(a).  The complex nature of the Proposed Rule would conflict with this limitation on 
Medi-Cal relevant information.  
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determinations, and all California residents are encouraged to apply.  The utility of 
the single, statewide application would be undermined by the Proposed Rule.   

• As stated above, CalHEERS is the automated and consolidated system for 
determining healthcare eligibility.  This program offers a streamlined mechanism for 
all Californians to research, compare, check eligibility for, and purchase health 
coverage.  These functions would be undermined by the Proposed Rule, and, as 
described below, any attempts to alter the system to reflect changes from the 
Proposed Rule would be enormously burdensome for the State.  

• California provides some state-funded healthcare services for immigrants who are not 
qualified to receive federally-funded Medicaid or Medicare.167  These programs are 
intended as complements, not substitutes, for federally-funded health services.  As 
non-citizens are discouraged or chilled from participating in federally-funded health 
services for which they are otherwise eligible, California’s costs for state-only health 
programs will go up.  

• California has selected the option provided by federal law for twelve-month 
continuous certification periods for Medicaid.  The Proposed Rule, which puts strict 
limits on overall time spent enrolled in community Medicaid (regardless of whether 
services are used during that period of time), undermines the purpose of this option 
by providing incentives for Medicaid “churn” (i.e., otherwise eligible immigrants 
dropping in and out of enrollment based on their perceived medical needs) caused by 
beneficiaries seeking to reduce risks to their immigration status.168  Churn creates 
undesirable gaps in coverage that “can disrupt the continuity of health care services, 
which can then lead to otherwise preventable health problems,” described in more 
detail below.169     

For each of these programs, California’s Legislature and/or state agencies relied 
upon federal immigration authorities’ long-standing guidance on immigrant 
inadmissibility, in which the public charge determination does not apply to community-
based Medicaid, to assure and encourage immigrants’ participation.  The efforts listed 
above have engendered serious reliance interests captured nowhere in DHS’ Proposed 
Rule, and which must be considered when considering the Proposed Rule.  See, e.g., 
Perez v. Mortgage Brokers Ass’n, 135 S.Ct. 1199, 1209 (2015) (“[T]he APA requires an 
agency to provide more substantial justification when […] its prior policy has engendered 
serious reliance interests that must be taken into account.”).  If immigrants’ admissibility 
                                                 

167 See, e.g., Cal. Welf. & Inst. Code § 14007.8 (authorizing full-scope Medi-Cal benefits 
regardless of immigration status for all children under 19, as long as they meet all other eligibility 
requirements).   

168 83 Fed. Reg. 51291-51292. 
169 Leighton Ku et al., Continuous-Eligibility Policies Stabilize Medicaid Coverage for 

Children and Could Be Extended to Adults with Similar Results, 32 Health Affairs 1576 (Sept. 
2013), 
http://www.statecoverage.org/files/HA_Continuous_Eligibility_Policies_Stabilize_Medicaid_Co
verage.pdf.  
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may be placed at risk if they receive any federally-funded Medicaid or the Medicare 
Low-Income Subsidy, or if immigrants are understandably chilled from accessing any 
public healthcare benefits, then California will be forced back to the drawing board, 
harming sovereign state interests and depriving the State of the benefit of its deep 
investments in its current public healthcare infrastructure.   

B. The Proposed Rule’s Consideration of Nutrition and Healthcare 
Benefits as “Public Charge” Will Increase Uncompensated 
Hospital Care Costs  

Along with threats to State law and policy, the Proposed Rule will cause direct 
economic harm to California in the form of increased uncompensated costs for hospital 
care.  People living in poverty are more likely to consume nutrient-poor foods, and low-
income families are disproportionately impacted by chronic illness.170  And it is well-
established that reducing access to preventative and timely healthcare leads to increases 
in costs to the State from uninsured emergency room visits.171  High rates of uninsurance 
have “considerable financial implications for hospital systems—which are charged with 
providing care regardless of insurance coverage—and adversely impact community 
access to quality healthcare for local residents even if they are insured.”172  Indeed, DHS 
admits that the proposed regulation could lead to “increased use of emergency rooms and 
emergent care as a method of primary health care due to delayed treatment,” “reduced 
prescription adherence,” and “increases in uncompensated care in which a treatment or 
service is not paid for by an insurer or patient,” but does not weigh or quantify those costs 
to states.173  Those costs are substantial.   

California is committed to full implementation of the ACA, which Congress 
enacted to increase access to care and improve healthcare affordability in part by 
increasing the insured proportion of the population.  Since passage of the ACA, our State 
has experienced a considerable decrease in the number of uninsured residents—the 
uninsured rate dropped from 17% in 2013 to 6.8% in 2017—predominantly attributable 
to the expansion of eligibility in the Medi-Cal program and the newfound availability of 
health coverage through Covered California.174  Participation of eligible immigrants is a 
significant part of that improvement.  For example, hundreds of thousands of non-citizens 

                                                 
170 California Department of Public Health, & University of California, San Francisco, 

Health in All Policies Task Force Report to the Strategic Growth Council, 63 (Dec. 03, 2010), 
http://sgc.ca.gov/programs/hiap/docs/2010-HiAP_Task_Force_Report-_Dec_2010.pdf.  

171 Shannon McConville et al., Health Coverage and Care for Undocumented 
Immigrants, Pub. Pol’y Inst. Cal. (Nov. 2015), https://tinyurl.com/health-coverage-
undocumented.  

172 Id. 
173 83 Fed. Reg. 51270. 
174 Covered California, Annual Report to the Governor and Legislature (September, 13, 

2018), https://hbex.coveredca.com/data-research/library/CoveredCA-Leg-Report-2016-17-v9.pdf.  
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who have purchased health insurance through Covered California may be impacted or 
chilled by the Proposed Rule.  Immigrants are, on average, more healthy than native-born 
U.S. residents, and their participation in health care systems lowers costs for everyone.175   

The Proposed Rule would reverse these achievements and turn the virtuous circle 
of more healthcare coverage, better health, and lower costs on its head.  Deferred care 
leads to more complex medical conditions that are more expensive to treat.  As the 
American Hospital Association has warned, “foregoing care can exacerbate medical 
conditions leading to sicker patients and a higher reliance on hospital emergency 
departments.  In turn, this could drive up costs for all purchasers of care.”176  This 
problem cannot be solved by simply obtaining private insurance; an estimated 59% of 
potential permanent residents reported that they did not have private health insurance.177  
The Proposed Rule’s effect of pushing more people into the ranks of the uninsured would 
therefore have significant, negative consequences for California’s healthcare 
marketplaces and overall economy.178  See, e.g., U.S. House of Representatives v. Price, 
2017 WL 3271445 (D.C. Cir. Aug. 1, 2017) (noting substantial risks facing California 
state hospitals for increased costs of uninsured, indigent patients).   

C. The Rule Will Have a Broad Impact on California Schools and 
Student Nutrition  

The National School Lunch Program and School Breakfast Program, among 
others (collectively “school meals” programs), help to fight hunger and obesity by 

                                                 
175 See, e.g., Lila Flavin et al., Medical Expenditures on and by Immigrant Populations in 

the United States:  A Systematic Review, Int’l J. of Health Servs. 17 (Aug. 8, 2018), 
http://journals.sagepub.com/doi/abs/10.1177/0020731418791963?journalCode=joha& (finding 
health care expenditures on immigrants are lower than those of U.S.-born individuals, and that 
immigrants pay more than they withdraw toward medical expenses, “providing a low-risk pool 
that subsidized the public and private health insurance markets”).  
176 AHA Statement on Public Charge Proposal, American Hospital Association (Sept. 24, 2018) 
https://www.aha.org/press-releases/2018-09-24-aha-statement-public-charge-proposal.  

177 Samantha Artiga et al., Estimated Impacts of Proposed Public Charge Rule on 
Immigrants and Medicaid, Kaiser Family Foundation, (Oct. 11, 2018), 
https://www.kff.org/report-section/estimated-impacts-of-the-proposed-public-charge-rule-on-
immigrants-and-medicaide-key-findings/.  

178 The positive multiplier effects of healthcare expansion (and the potential negative 
consequences of a reversal in access) on California have been well documented in the context of 
threats to the ACA.  See, e.g., California Legislative Analyst’s Office, The Uncertain Affordable 
Care Act Landscape:  What It Means for California (Feb. 2017), 
https://lao.ca.gov/reports/2017/3569/ACA-Landscape-021717.pdf; Decl. of Henry J. Aaron in 
Supp. Of Mot. To Intervene, Texas v. United States, No. 4:18-cv-00167-O (N.D. Tex., filed Apr. 
9, 2018). 
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assisting schools in providing healthy meals to children.179  Although the Rule exempts 
these programs from the “public benefits” definition, the Rule will indirectly undermine 
school meals programs and their goal of ensuring adequate nutrition for America’s school 
children because the school meal programs’ automatic enrollment process is linked to 
participation in SNAP and Medicaid.  California currently certifies over 730,000 children 
for free meals and over 310,000 children for reduced price meals due to their households’ 
participation in Medicaid, as well as almost 1.6 million children for free meals due to 
their households’ participation in SNAP.  Without these automatic certifications, many 
eligible children will go without free or reduced-price school meals because of the 
transaction costs in applying for them or because of the fear and confusion the Proposed 
Rule creates for immigrant families seeking nutrition assistance.  Moreover, the impact 
on nutrition for children in low-income districts will extend beyond the children of 
immigrants due to a provision in the school meals programs—the Community Eligibility 
Provision—that allows all students in eligible communities to obtain free school meals 
without a showing of individual eligibility.  For example, where at least 40% of students 
in a particular school are directly certified for free meals through programs like SNAP, 
all students receive free school lunch.180  Thus, students in low-income areas who are not 
themselves eligible for nutritional assistance based on higher household income—but 
may nevertheless be struggling with hunger—will lose access to healthy meals provided 
by their local school to all children.  

Threatening access to SNAP benefits leads to food insecurity, which is associated 
with numerous negative health outcomes in children, such as depression, fatigue, poor 
self-efficacy, and behavioral problems.181  The anti-immigrant policies and rhetoric of 
this administration have already impacted the health of children in immigrant families.182  
In fact, healthcare providers surveyed across the State reported that two-thirds (67%) 
have observed an increase in families’ concerns about enrolling in Medi-Cal, WIC, 
SNAP or other public programs.183  And over 70% reported an increase in children 
                                                 

179 See U.S. Dep’t of Agric., Food and Nutrition Service, School Meals: Child Nutrition 
Programs (last published Mar. 5, 2018), (Accessed on Nov. 1, 2018), 
https://www.fns.usda.gov/school-meals/child-nutrition-programs.  

180 See U.S. Dep’t of Agric., Food and Nutrition Service, Community Eligibility Provision 
Fact Sheet, (Accessed on Nov. 1, 2018), https://fns-
prod.azureedge.net/sites/default/files/cn/CEPfactsheet.pdf.  

181 Hilary K. Seligman, Food Insecurity Is Associated with Chronic Disease among Low-
Income NHANES Participants, 140 The J. of Nutrition 304-310 (Feb. 2010), 
https://academic.oup.com/jn/article/140/2/304/4600323. 

182 Samantha Artiga and Petry Ubri, Living in an Immigrant Family in America: How 
Fear and Toxic Stress are Affecting Daily Life, Well-Being, & Health, Kaiser Family Foundation 
(Dec. 13, 2017) https://www.kff.org/disparities-policy/issue-brief/living-in-an-immigrant-family-
in-america-how-fear-and-toxic-stress-are-affecting-daily-life-well-being-health/.  

183 The Effect of Hostile Immigration Policies on Children’s Mental Health, The 
Children’s Partnership (May 31, 2018), http://www.childrenspartnership.org/priorities/healthy-
mind-healthy-future/. 
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experiencing symptoms of depression (such as feelings of sadness, sleeping problems, 
loss or gain of appetite, and loss of interest in activities they used to enjoy).184  As a result 
of the Rule, low-income children who go without school lunches and nutritious food will 
struggle to learn in classrooms, impacting their educational advancement and that of their 
peers.   

D. Reduced Utilization of Healthcare Services Will Reduce the State’s 
Ability to Protect the Public Against Health Threats 

Reduction in utilization of healthcare benefits due to immigrants’ decisions to 
avoid or minimize potential risks to their immigration status will have a direct, long-term 
negative effect on California’s ability to protect the State’s public health.  Health care is 
an evidence-based, well founded investment in the future health and productivity of 
Californians.  California’s Department of Public Health is committed to the promotion of 
healthy communities, by, for example, providing for the control and prevention of 
infectious diseases like the Zika virus, HIV/AIDS, tuberculosis, and viral hepatitis.  This 
commitment encompasses the State’s population, including immigrants, as public health 
affects all Californians, not just citizens.  The department employs statewide efforts to 
prevent the spread of communicable disease.  As reported by the State Department of 
Public Health, California invests about $7 million annually so that local health 
departments can administer half a million doses of influenza vaccine that protect 
vulnerable populations, such as pregnant woman, children under five, adults over 65, and 
people with chronic conditions who are at high-risk for flu-related complications.185  

Indeed, DHS correctly notes that the Proposed Rule will increase the prevalence 
of disease “among members of the U.S. citizen population who are not vaccinated,” but 
makes no attempt to quantify or weigh those harms.186  Protection of population health 
depends on broad-based access to healthcare services.  DHS’s attempt to carve out public 
health efforts (by, for example, continuing PRWORA-defined exceptions for 
immunizations and testing and treatment of communicable diseases) is inadequate and 
ineffective in the face of the Rule’s inclusion of community Medicaid as a public benefit 
factor for an adverse public charge determination.  In the experience of our State 
agencies, many people do not distinguish between different types of government-funded 
healthcare services, and suspicions that public programs will jeopardize adjustment of 
immigration status will affect utilization even of those services exempt from this Rule.  
As noted above, the impact from even leaked rules can have a dire impact on utilization 
of services statewide (particularly WIC services), despite state and local partners’ efforts 

                                                 
184 Id. 
185 Lisa A. Grohskopf et al., Prevention and Control of Seasonal Influenza with Vaccines:  

Recommendations of the Advisory Committee on Immunization Practices—United States, 2018–
19 Influenza Season, Centers for Disease Control and Prevention, 67 Morbidity and Mortality 
Weekly Report 1–20 (August 24, 2018), http://dx.doi.org/10.15585/mmwr.rr6703a1. 

186 83 Fed. Reg. 51270. 
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to dispel misunderstandings.  As such, robust efforts to protect residents and their 
children from disease will be severely undermined.  For example, the Vaccines for 
Children (VFC) Program helps families by providing vaccines at no cost to over 4,000 
public and private providers who serve eligible children from birth through 18 years of 
age.187  In 2017, the State Department of Public Health reportedly distributed over 11 
million doses of VFC vaccine to help immunize at least 2 million children, including 
more than 600,000 uninsured infants and children who are eligible to receive VFC doses.  
These individuals already face barriers to immunization and the Rule’s restrictions on 
healthcare benefits will make it harder for our State agencies to reach populations most in 
need.  The Proposed Rule will severely undermine California’s effort to send an 
effective, consistent message that accessing public healthcare services—such as federal 
Title X family planning-funded preventative screenings or childhood immunizations—is 
safe and beneficial to all.  

E. Public Investments in Healthcare, Nutrition, and Housing Save 
Lives, Produce Vast Savings for the State, and Lessen the Burden 
on State Emergency Services 

Immigrant and mixed-immigration status families already endure inferior health 
outcomes, especially prior to recent expansions in healthcare access, due to “fear among 
immigrants about using the healthcare system at all,”188 a phenomenon the Rule will only 
exacerbate.  For example, children of undocumented immigrants are often sicker when 
seeking emergency room care and frequently miss their preventive annual exams.189  
Undocumented women are less likely to receive needed healthcare and preventive 
screenings than the general U.S. population, which leads to significantly higher rates of 
adverse conditions, including cervical cancer, birth complications, neonatal morbidity, 
respiratory distress syndrome, and seizures for newborns.190  These preventable illnesses 
become even more serious risks for immigrants under the Proposed Rule.   

Healthcare access and nutrition go hand in hand.  Food security simply translates 
to better health outcomes.191  And low-income adults participating in SNAP incur about 

                                                 
187 Eziz, California Vaccines for Children Program (Accessed on Nov. 15, 2018), 

http://eziz.org/vfc/overview/. 
188 Meredith L. King, Immigrants in the U.S. Health Care System, Ctr. for Am. Progress 

(June 2007), https://tinyurl.com/ImmHealth. 
189 Id.; K. Yun et al., Parental immigration status is associated with children’s health 

care utilization, 17 Matern. Child Health J. 1913, 1913–21 (2013). 
190 Am. C. of Obstets. & Gynecols., Health care for unauthorized immigrants, Comm. 

Op. No. 627, 125 Obstet. Gynecol. 755 (2015), https://www.acog.org/-/media/Committee-
Opinions/Committee-on-Health-Care-for-Underserved-
Women/co627.pdf?dmc=1&ts=20150220T2037433898.   

191 Leung C.W. et al., Household food insecurity is positively associated with depression 
among low-income supplemental nutrition assistance program participants and income-eligible 
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$1,400 less in medical care costs in a year than low-income non-participants.192  Research 
shows that food insecurity and poor nutrition can influence health and development.193  
Further, the anxiety associated with unpredictable or intermittent meals may be a source 
of chronic stress, which can contribute to an increased risk of chronic conditions, 
including high blood pressure, heart disease, obesity, and diabetes.194  Access to SNAP 
among pregnant mothers and in early childhood improves birth outcomes and long-term 
health as adults.195  Thus, SNAP can offer a pathway to improved health and lower public 
healthcare expenditures.   

Moreover, the costs to the State will be amplified by the increased healthcare 
costs of families facing food insecurity as well as the decreasing economic activity.  As 
stated, SNAP participants incur less in medical care costs in a year than low-income non-
participants.196  At the rate of $136 per household member per month in benefits, the total 
annual amount that will be denied to immigrant household members could be $2.47 
billion statewide.197  Because every $1 in SNAP benefits generates $1.80 in economic 
activity,198 the loss in economic activity by California’s immigrant families (an estimated 
1.5 million) who will forgo critical nutritional benefits would amount to more than $4.4 
billion199—in addition to the $2.1 billion in increased healthcare spending—an outcome 
that would largely impact Medicaid and Medicare services.200  This will cost California 
an estimated total of $6.5 billion annually.  The Rule’s addition of SNAP will leave 

                                                 
nonparticipants, 145 J. Nutrition 622 (Mar. 2015), 
https://academic.oup.com/jn/article/145/3/622/4743717.  

192 Steven Carlson and Brynne Keith-Jennings, SNAP Is Linked with Improved 
Nutritional Outcomes and Lower Health Care Costs, Ctr. on Budget and Pol’y Priorities (Jan. 17, 
2018), https://tinyurl.com/CBPP-Improved-SNAP-outcomes. 

193 Id. 
194 Id. 
195 Id. 
196 Id.  
197 A Closer Look at Who Benefits from SNAP supra, note 90. 
198 Profile of SNAP Households, Food and Nutrition Service, (Jan. 2018), 

https://tinyurl.com/Prof-of-SNAP-Households.  
199 Carlson & Keith-Jennings, supra note 192.  (Number of ESL individuals served in FY 

2017: 1,514,564.  Amount of loss in economic activity by immigrant families: 1,514,564 * $136 
* 12 months * $1.8/SNAP dollar = $4,449,183,206.4 annual economic activity loss among 
immigrant families).  See also Tia Shimada, Lost Dollars, Empty Plates:  The Impact of CalFresh 
Participation on State and Local Economies, California Food Policy Advocates (Feb. 2013), 
https://cfpa.net/CalFresh/CFPAPublications/LDEP-FullReport-2013.pdf (describing state and 
local economic benefits from increased SNAP participation). 

200 Id.  (Number of ESL individuals served in FY 2017 = 1,514,564.  Annual healthcare 
savings by SNAP beneficiaries: $1,400.  Increased healthcare costs: 1,514,564 * $1,400 = 
$2,120,389,600.). 
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millions of working families struggling to put food on the table, leading to worse health 
outcomes, and at the same time weakening California’s economy.201   

Discouraging eligible immigrants from accessing Medi-Cal, SNAP, and housing 
benefits, will ultimately transfer costs to state and local governments and community 
organizations, as those families rely on emergency services and public safety net 
programs, such as local shelters, homeless services, and food pantries.  California’s food 
banks, for example, are already trying to fill the growing gap that is in part created by the 
under-enrollment in CalFresh to date.202  The Rule will likely augment the burden on 
food banks already providing for 4.6 million Californians (including 1.7 million children) 
facing food insecurity.203  Additionally, multiple immigrant-dense localities, including 
Sacramento County, the cities of Berkeley, Oakland, and San Jose, have recently declared 
homeless shelter crises due to a lack of space for a burgeoning homeless population.204  
The “safety net for the safety net” simply cannot fulfill the increased need that the 
Proposed Rule could trigger.  DHS lists some of these impacts, but fails to provide a 
thorough analysis and discussion, seemingly dismissing them as insignificant.205  

VIII. THE PROPOSED RULE IS CONTRARY TO LAW  

A. The Rule Violates the Equal Protection Clause 

The Proposed Rule violates the Equal Protection clause in multiple ways.  First, 
the Rule is indistinguishable for equal protection purposes from the enactment struck 
down by the Supreme Court in U. S. Dep’t of Agric. v. Moreno, 413 U.S. 528 (1973), 
where the Court invalidated Congress’s decision to exclude from the food stamp program 
households containing unrelated individuals on the basis that it represented “a bare 
congressional desire to harm a politically unpopular group.”   Id. at 534.  The 
classification here, as discussed at length in this letter, is “wholly without any rational 
basis” and is, in fact, counterproductive to its agency’s goals.  It is the paradigm of a 
measure adopted to “harm a politically unpopular group”—consistent with this 
Administration’s determination to pursue an “American First” immigration agenda, a 
phrase which courts have acknowledged may well be “a code word for removal of 

                                                 
201 See Ctr. on Budget and Pol’y Priorities, Most Working-Age SNAP Participants Work, 

But Often in Unstable Jobs (May 15, 2018), https://tinyurl.com/Most-SNAP-Families-work.   
202 See California Association of Food Banks, Alliance to Transform CalFresh, 

http://www.cafoodbanks.org/alliance-transform-calfresh.  
203 California Association of Food Banks, Hunger Fact Sheet, (Accessed on Oct. 29, 

2018) http://www.cafoodbanks.org/hunger-factsheet.  
204 Cynthia Hubert and Alexandra Yoon-Hendricks, Sacramento County declares 

homeless shelter crisis. Here’s what that means, Sacramento Bee (Oct. 16, 2018), 
https://tinyurl.com/SACBee-Homeless-Crisis.  

205 83 Fed. Reg. 51270. 
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immigrants who are non-white and/or non-European.”  Ramos v. Nielsen, No. 18-CV-
01554-EMC, 2018 WL 4778285, at *20 (N.D. Cal. Oct. 3, 2018).   

Like the TPS termination at issue in Ramos, the Proposed Rule also discriminates 
on the basis of national origin and race and is subject to strict scrutiny.  The Fifth 
Amendment contains an implicit guarantee of equal protection which prohibits 
classifications based on race and national origin absent a compelling governmental 
interest.  Such classifications receive exacting scrutiny, and even facially neutral policies 
and practices will be held unconstitutional when they reflect a pattern unexplainable on 
grounds other than race.  Bolling v. Sharpe, 347 U.S. 497, 499 (1954); Vill. of Arlington 
Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 265–66 (1977).  As described above, 
it is clear that the Rule’s effect will fall more heavily on immigrants of color.206  
Moreover, multiple courts have found that the President’s racist and nativist statements 
relating to immigrants from Latin American, Africa, and other countries of origin for 
non-White immigrants are cognizable to support an equal protection cause of action.207   

Finally, as a sudden change of course with respect to immigrant families’ use of 
public benefits, and one that hearkens back to the National Origins Quota Act of 1924, 
which “sought to tilt immigration to Western Europe,”208 the Rule is suspect of racial 
animus under Arlington Heights’ “historical background” factor.  See Centro Presente, 
2018 WL 3543535, at *15 (citing “allegedly unreasoned shift in policy”).  

B. The Rule Exceeds Federal Power with Respect to State Programs 

The Proposed Rule would undermine established California state law and 
represent major federal overreach.  Indeed, DHS’s improper attempt to reinterpret the 
Immigration and Nationality Act (INA) would disrupt the cooperative federalism that 
characterizes programs such as Medicaid and interfere with State authority to regulate 
internal public welfare administration.  The Proposed Rule’s expansion of the relevant 
                                                 

206 Through the Back Door, supra note 23.  Seventy-one percent of Mexicans and Central 
Americans, 69% of Africans, and 52% of Asian immigrants would fall below the 250% of FPL 
threshold, compared to only 36% of European and Canadian immigrants. 

207 See, e.g., Regents of Univ. of Cal. v. U.S. Dep't of Homeland Sec., 298 F. Supp. 3d 
1304, 1315 (N.D. Cal. 2018), aff’d, 908 F.3d 476 (9th Cir. 2018) (denying motion to dismiss 
Equal Protection claims in DACA case, holding that allegations raised “a plausible inference that 
racial animus towards Mexicans and Latinos was a motivating factor in the decision to end 
DACA”; see 908 F.3d at 523–24 (Owens, J. concurring) noting that evidence “may well raise a 
presumption that unconstitutional animus was a substantial factor in the rescission of DACA”); 
Ramos v. Nielsen, 321 F. Supp. 3d 1083, 1131–32 (N.D. Cal. 2018) (same in context of TPS, 
holding that plaintiffs had “plausibly pled that President Trump’s racial and national-origin/ethnic 
animus was a motivating factor in DHS’s TPS termination decisions”); Centro Presente v. United 
States Dep’t of Homeland Sec., 2018 WL 3543535, at *14–15 (D. Mass. July 23, 2018); Casa de 
Maryland, Inc. v. Trump, 2018 WL 6192367, at *12 (D. Md. Nov. 28, 2018). 

208 Through the Back Door, supra note 23. 
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criteria, and the ways in which it will upend State programs and policies, impermissibly 
reach into California’s sovereign interests and decisions.  This is an apparent back-door 
attempt to drastically limit immigrant eligibility for public benefits not authorized by 
Congress.  If Congress did attempt to accomplish it through withholding federal 
reimbursement, it would run afoul of Article I of the U.S. Constitution’s Spending 
Clause.  See South Dakota v. Dole, 483 U.S. 203, 207-08 (1987) (recognizing limits on 
federal government’s ability to restrict state use of federal grant money).  California is 
significantly harmed by the overreach embodied in this Proposed Rule, reflecting an 
intent to illegally override State laws and policy choices that are legal, supported by 
Congress, and supported by the citizens of the State.  

C. The Rule Violates the Administrative Procedure Act 

1. The Proposed Rule is Arbitrary and Capricious 

For all of the reasons described in Sections I-VII above, the Proposed Rule is 
arbitrary and capricious.  Although DHS may change its policies within statutory limits, 
the agency must “provide a reasoned explanation for the change.”  Encino Motorcars, 
LLC v. Navarro, 136 S. Ct. 2117, 2125 (2016).  Even if it were consistent with the INA—
it is not—the Proposed Rule fails to provide the necessary “satisfactory explanation” for 
its proposed changes to the public charge determination.  See Motor Vehicle Mfrs. Ass’n 
of the U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).   

The Proposed Rule rejects the evidence-based reasoning in the 1999 Interim Final 
Rule and fails to adequately quantify or weigh the harms that will flow from its issuance.  
For example, the Rule admits that it may “increase the poverty of certain families and 
children, including U.S. citizen children.”209  Yet, the analysis omits any quantification of 
the actual costs to the Nation, its States, and communities from increasing the poverty of 
families and U.S. citizen children.  This abject failure to provide the necessary analysis is 
a clear violation of the APA.  See Regents, 279 F. Supp. 3d at 1045–46 (citing DHS’s 
failure to give “consideration to the disruption a rescission would have on the lives of 
DACA recipients, let alone their families, employers and employees, schools and 
communities” in holding DACA rescission arbitrary and capricious). 

The proposed changes do not result from any new evidentiary developments, nor 
are they supported by any new report or analysis that was not available to DHS when 
formulating the 1999 Interim Final Rule.  Indeed, the Proposed Rule appears to be an 
ideologically-driven, underhanded effort to radically transform national immigration 
policy without Congressional approval.  Such action violates the APA.  See Utility Air 
Regulatory Group v. E.P.A., 134 S.Ct. 2427, 2444 (2014) (holding that federal agency 

                                                 
209 83 Fed. Reg. at 51277. 
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exceeds its authority when it brings about an “enormous and transformative expansion in 
[the agency’s] regulatory authority without clear congressional authorization”).   

Prohibiting access to healthcare, for example, is irrational and will fail to result in 
the Rule’s stated goal of reducing the costs of the social safety net.  It is also aimed at a 
nonexistent problem.  Most immigrants who have been in the U.S. for fewer than five 
years have few options for accessing SNAP or healthcare through public benefit 
programs.  And immigrants use fewer healthcare benefits than native-born Americans, 
accounting for less than 10% of overall healthcare spending.210  Recent immigrants were 
responsible for only 1% of total spending.211  Immigrants spend half to two-thirds less on 
healthcare than people born in the U.S.  According to a Medical Expenditure Panel 
Survey data from 2000-2009, unauthorized immigrants spent $15.3 billion annually on 
healthcare, while legal residents spent $28.4 billion, and naturalized immigrants spent 
$52.6 billion—together reaching a total of $96.5 billion–an amount still lower than the 
slightly more than $1 trillion spent by US natives alone.212  In fact, immigrants paid more 
toward medical expenses than they withdrew, providing “a low-risk pool that subsidized 
the public and private health insurance markets.”213  Allowing immigrants access to 
healthcare services is not only good public health policy, but it also allows the State’s 
healthcare market to benefit from immigrants’ lower healthcare costs.214  The Rule’s 
proposed changes are arbitrary—they are based on neither disproportionately high use of 
public benefits by immigrants nor rising costs to healthcare markets. 

Not only has DHS failed to provide a reasoned basis for the proposed change to 
public charge determinations, the structure of the Rule will impact access to and 
administration of public benefits in a manner that demonstrates the Rule’s fundamentally 
arbitrary and capricious nature.  The Rule applies only to a limited portion of the 
immigrant population—applicants for admission, change or extension of visas, and 
adjustment of status.215  The Rule further exempts a number of persons within these 
categories, reducing the universe of individuals to whom it applies even more.216  
Consequently, only a relatively narrow portion of benefits-eligible immigrants will have 
their use of benefits counted against them in adjustment of status or visa application 

                                                 
210 Flavin et al. supra note 175 (Citing Goldman DP, Smith JP, Sood N, Immigrants and 

the cost of medical care, 25 Health Aff 6, 1700–1711 (2006), 
https://www.healthaffairs.org/doi/pdf/10.1377/hlthaff.25.6.1700).   

211 Id. 
212 Jim P. Stimpson et al., Unauthorized Immigrants Spend Less Than Other Immigrants 

And US Natives On Health Care, 32 Health Affairs 1313 (2013) 
https://www.healthaffairs.org/doi/10.1377/hlthaff.2013.0113. 

213 Flavin, supra note 175.  In Los Angeles County, for example, 27% of medical 
expenditures for immigrants were out-of-pocket expenses, compared to 20% for U.S.-born. 

214 Id. 
215 See 83 Fed. Reg. 51134–36. 
216 See 83 Fed. Reg. 51156–57.   
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processes.  This in turn means that the Rule will directly impact a relatively narrow group 
of individuals, and will have a concomitantly narrow result both on its ostensible goal of 
encouraging “self-sufficiency” and on federal costs associated with providing such 
benefits.  The much broader impact will come from the Rule’s “chilling effect,” on 
immigrant families as described in Section III.217  Yet, DHS fails to analyze whether the 
limited, so-called “benefit” of depriving a narrow group of immigrants of the use of 
healthcare, nutrition, and housing benefits outweighs the tremendous cost that will follow 
in terms of both chilling effect on individuals, and the states’ and localities’ 
administration of these and related benefits.  This is an abdication of DHS’s duties under 
the APA to consider “the advantages and the disadvantages of agency decision” before 
taking action.  Michigan v. EPA, 135 S.Ct. 2699, 2707 (2015) (citing 5 U.S.C. § 
706(2)(A)).  The alternative—that the Rule is designed as an intentionally confusing 
regulation meant to dissuade eligible immigrants from needed benefits—would certainly 
be a “clear error of judgment” that would fail the APA’s most basic test of rational 
decision-making.  Citizens to Pres. Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 
(1971).  

2. The Proposed Rule Exceeds Agency Authority  

The term “public charge” is used twice in the INA but is not defined in the statute 
itself.  The term dates back to the first national immigration law, which in 1882 excluded 
“aliens” deemed “likely to become a public charge” after coming to the U.S. 218  A 
deportability provision using the term “public charge” was added in 1903.219  Congress 
considered whether to further define public charge in 1952, but decided against it.220 

Although USCIS is given discretion to make public charge determinations, that 
discretion is clearly limited.  The Court shifted from a deferential view of agency public 
                                                 

217 See 83 Fed. Reg. 51266. 
218 Act of Aug. 3, 1882, 22 Stat. 214.  Section 2 of this law provides, in part, “if […] there 

shall be found among such passengers any convict, lunatic, idiot, or any person unable to take 
care of himself or herself without becoming a public charge, [officials] shall report the same in 
writing to the collector of such port, and such persons shall not be permitted to land.” 

219 Act of Mar. 3, 1903, 32 State. 1213.  There, public charge was listed among a long list 
of qualities Congress considered inadmissible at that time:  “All idiots, insane persons, epileptics, 
and persons who have been insane within five years previous; persons who have had two or more 
attacks of insanity at any time previously; paupers; persons likely to become a public charge; 
professional beggars; persons afflicted with a loathsome or with a dangerous contagious disease; 
persons who have been convicted of a felony or other crime or misdemeanor involving moral 
turpitude; polygamists, anarchists, or persons who believe in or advocate the overthrow by force 
or violence of the Government of the United States,” prostitutes, and “any person whose ticket or 
passage is paid for by the money of another, or who is assisted by others to come, unless it is 
affirmatively and satisfactorily shown that such person does not belong to one of the foregoing 
excluded classes.” 

220 S. Rep. 81-1515 at 349.   
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charge determinations, see, e.g., Yamataya v. Fisher, 23 S.Ct. 611 (1903), In Re Rhagat 
Singh, 209 F. 700 (N.D. Cal. 1913), to a much more limited approach in Gegiow v. Uhl, 
239 U.S. 3 (1915).  There, the Court rejected a decision by the Immigration 
Commissioner excluding an immigrant under public charge based on grounds that were 
not specifically set forth in the statute, holding that “[t]he statute, by enumerating the 
conditions upon which the allowance to land may be denied, prohibits the denial in other 
cases.”  Id. at 9.  

Congress has not defined the public charge doctrine with specificity.  Contrary to 
DHS’ statement, the Proposed Rule would not align public charge policy with the 
existing principles set forth in the Personal Responsibility and Work Opportunity 
(PRWORA) Act of 1996.  Cf. 83 Fed. Reg. 51123.  Congress considered the same types 
of concerns about immigrants’ ability to be self-supporting but chose not to alter the 
public charge law.  Indeed, in PRWORA, Congress authorized states to provide benefits 
for immigrants who are ineligible for federal benefits due to the five-year federal 
“waiting period.”  See 8 U.S.C. § 1621(d), 1622.  Subsequent legislation allowed states to 
waive federal waiting periods for children and pregnant women, as California has.221  The 
Proposed Rule’s interpretation of the public charge statute is inconsistent with Congress’s 
intent to allow immigrants to access healthcare, nutrition, and housing benefits.  

Congress’ only act specifically elucidating the “public charge” term is the Illegal 
Immigration Reform and Immigrant Responsibility Act (IIRIRA) of 1996’s amendment 
to the INA requiring immigration officials to consider certain factors when determining 
either admissibility or eligibility for adjustment of status on public charge grounds, 
including, “at minimum,” age; health; family status; assets, resources, and financial 
status; and education and skills.  8 U.S.C. § 1182(a)(4)(B)(i)(I)-(V).  By heavily 
weighting factors such as an immigrant’s likelihood of receiving Medicare Part D’s Extra 
Help, for example, DHS goes beyond the authority of IIRIRA, making some factors 
effectively determinative in isolation, contrary to IIRIRA’s clear requirement that 
multiple factors be considered.  Likewise, the institution of strict income thresholds is 
clearly at odds with Congressional intent.  In combination with chilling effects and 
confusion regarding whether a specific public benefit will interfere with an individual’s 
pathway to citizenship or legal residence, the Proposed Rule effectively creates an 
insuperable bar to receipt of benefits.  

                                                 
221 See Children’s Health Insurance Program Reauthorization Act of 2009 (CHIPRA), 

P.L. 111-3, Section 214 (allowing states to include lawfully residing children and pregnant 
women), Tricia Brooks et al., Kaiser Family Foundation, “Medicaid and CHIP Eligibility, 
Enrollment, Renewal, and Cost Sharing Policies as of January 2018:  Findings from a 50-State 
Survey,” https://www.kff.org/report-section/medicaid-and-chip-eligibility-enrollment-renewal-
and-cost-sharing-policies-as-of-january-2018-findings-from-a-50-state-survey-medicaid-and-
chip-eligibility/; see also ACA, 42 U.S.C. §18032(f)  (including lawfully present immigrants in 
the group qualified to receive marketplace subsidies).  
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Finally, the impact the Proposed Rule will have on California’s administration of 
programs is of such a magnitude that it could only be justified if it hewed more closely to 
Congress’s intent regarding the scope of “public charge,” rather than veer sharply from it 
as the Rule does.  See Gregory v. Ashcroft, 501 U.S. 452, 469 (1991) (where statute is 
ambiguous, it must be interpreted to avoid intrusion on state governmental functions).  
The Proposed Rule’s intrusion into California’s healthcare, nutrition, and other critical 
public health programs appears to be a back-door attempt to drastically limit immigrant 
participation in benefits programs.  Core federalism principles weigh strongly against 
construing the public charge statute to apply to the benefits outlined in the Proposed 
Rule. 

3. The Proposed Rule Conflicts with Federal Law 

To comply with the APA, the proposed regulation must be in accordance with 
law, and DHS must evaluate and explain how its proposed rule conforms with relevant 
laws.  The Proposed Rule, however, conflicts with several federal and state statutes.  This 
conflict goes unaddressed in DHS’s analysis.  Such flaws render the Proposed Rule 
unlawful.   

Numerous federal laws prohibit discrimination on the basis of characteristics that 
are directly targeted by the Proposed Rule, such as disability, age, and language 
proficiency.  These include the Rehabilitation Act; Developmental Disabilities Assistance 
and Bill of Rights Act; the Americans with Disabilities Act, as implemented by the 
Supreme Court in Olmstead v. L.C., 527 U.S. 581 (1999); Title VI of the Civil Rights 
Act; Section 1557 of the Affordable Care Act; and the Older Americans Act.  The 
Proposed Rule contravenes these laws, targeting disabled immigrants and older adults as 
described in Section VI above.  California state law likewise protects people who apply 
for or receive public assistance benefits from discrimination in the administration of those 
programs.222  The Proposed Rule would embed discriminatory preferences into 
immigration law, contrary to federal and state civil rights laws.    

Furthermore, the Medicare Modernization Act and the Medicaid Act, as amended 
by the ACA, promote broad-based, affordable access to healthcare to all eligible 
individuals.  Congress has further empowered States to make their own decisions about 
certain immigrant eligibility, as described above.  California has exercised those options 
in its own approved state Medicaid plan.  Yet, the Proposed Rule, by targeting 
California’s immigrants use of and access to healthcare, directly undermines the authority 
granted to the State by federal law.   

                                                 
222 See, e.g., Cal. Welf. & Inst. Code § 10000 et seq. (stating that public aid “shall be 

administered and services provided promptly and humanely, with due regard for the preservation 
of family life, and without discrimination […]”).   
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Finally, applying public charge to non-immigrant visa holders who are seeking to 
change or extend their visas is not grounded in any statutory authority.  This change 
harms California, which has a strong interest in its investments in its students, and in 
retaining them in our population through further student visas or issuance of new work 
visas.223  This proposed extension not only lacks a statutory basis, it is irrational and 
arbitrary. 

4. The Proposed Rule Fails to Undertake the Required Analyses 

In addition, the Proposed Rule violates the APA because it fails to undertake the 
proper analyses required by law. 

a. Inadequate Analysis of Federalism Impacts 

As the Proposed Rule acknowledges, Executive Order 13132 establishes certain 
requirements that an agency must meet when it promulgates a rule that has substantial 
direct effects on the states, imposes substantial direct compliance costs on state and local 
governments, or has other federalism implications.  DHS summarily concludes that the 
Proposed Rule “does not have substantial direct effects on the States” and therefore “this 
rule does not have sufficient federalism implications to warrant the preparation of a 
federalism summary impact statement.”224  As is demonstrated throughout this letter, this 
conclusion is erroneous.  The Proposed Rule will significantly undermine California’s 
state policies and programs and will impose substantial costs on state and local 
governments.  By failing to properly and adequately analyze these impacts, the Proposed 
Rule violates the APA. 

b. Inadequate Analysis of Economic Impact  

Executive Orders 12866 and 13563 require agencies to “assess the costs and 
benefits of available regulatory alternatives and, if regulation is necessary, to select 
regulatory approaches that maximize net benefits.”225  DHS acknowledges that the 
Proposed Rule is a “significant regulatory action” because it will have an annual effect on 
the economy of $100 million or more.226  However, its attempts to fulfill the requirements 
that flow from this determination are wholly inadequate.   

                                                 
223 See, e.g. Jie Zong and Jeanne Batalova, International Students in the United States, 

Migration Pol’y Inst. (May 09, 2018), https://www.migrationpolicy.org/article/international-
students-united-states (Indicating international students have transitioned into U.S. jobs at low 
rates in recent years, pointing to limited availability of work visas as the main barrier.  And only 
45% of foreign student graduates were able to extend their visas to work visas where the student 
attended university). 

224 83 Fed. Reg. 51276.   
225 83 Fed. Reg. 51227.   
226 Id. 
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The Rule briefly discusses the direct costs to applicants and employers from 
application fees,227 and devotes two short paragraphs of a 182-page regulation to a 
discussion of the impacts to “state and local economies, large and small businesses, and 
individuals.”228  The Rule’s passing reference to the impacts to immigrants has been 
discussed at various points of this comment; these are cursory and devoid of meaningful 
qualitative and quantitative analysis.  This anemic economic analysis gives woefully 
insufficient attention to the steep costs to immigrant residents in need of health, nutrition 
or housing benefits; to the workforce and economy; and to State programs and healthcare 
systems.  The failure to adequately analyze the Rule’s impacts violates the law. 

c. The Proposed Rule Fails to Analyze the Rule’s Effect on 
the Well-Being of Families 

Federal departments and agencies are required to determine whether a proposed 
policy or regulation could affect family well-being.229  In relevant part, agencies must 
assess whether the proposed regulatory action:  (1) Impacts the stability or safety of the 
family; (2) Helps the family perform its functions; and (3) Affects disposable income or 
poverty of families and children.  If the regulatory action does financially impact 
families, the agency must determine whether that impact is justified and prepare an 
impact assessment to address criteria specified in the law.   

DHS states that it has determined “that the proposed rule may decrease disposable 
income and increase the poverty of certain families and children, including U.S. citizen 
children,” and yet still fails to provide any meaningful family assessment.230  DHS 
merely concludes that “the benefits of the action justify the financial impact on the 
family.”231  This ignores the profound impact the Proposed Rule will have on child and 
family wellbeing, as discussed above, and points to an ill-considered decision by the 
department to overhaul decades of welfare policies designed to precisely provide for the 
health and wellbeing of working families.   

* * * 

Ultimately, DHS has utterly failed to account for the potential impact the 
Proposed Rule has on states and their residents, especially in California.  The Rule will 
have truly damaging and irreparable ramifications to our State’s families, employers, 

                                                 
227 83 Fed. Reg. 51277. 
228 83 Fed. Reg. 51117-18, 51278-29 (identical language). 
229 Section 654 of the Treasury and General Government Appropriations Act of 1999, 

Public Law 105–277, sec. 654, 112 Stat. 2681 (1998). 
230 83 Fed. Reg. 51277. 
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economy, and public agencies for years to come.  For the reasons set forth above, 
California strongly opposes the Proposed Rule and urges that it be withdrawn. 

 
Sincerely, 

 
 
 

 
XAVIER BECERRA 
California Attorney General 
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