FILED

Case 5:13-sw-00018-JLT Document
1 Filed 03/08/13 Page 1 of 111
i
7

D

bj.W

A 0 106 (Re, 04110) Applicalton

tor s S a r c h W a m l

UNITED STATES DISTRICT COURTCLERK,
U.S. DISTRICTCOURT
EASTER DIS RICTOF CALIFORNIA
for the
Eastern District of C a l i f o r n i a
)

In the Matter of the Search o f :
(Urwlly describe (he properw to be seorched or idenrrfi
Ihe person by nome and address)

ASHLl HELATHCARE, INC
220 1 Zeus Court, Bakersfield, CA

BY

4
- &&Q
MWTlGLERK

Case No: 5:13-SW-00018
JLT

1
1
1
1

Vallcy Medical Group
4501 White Lane. Bakersfield, California
High Grove Medical Center
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1
1

12404 Southworth Court, Bakersfield, California

1

90 Portales Real Road, Bakersfield, California

)

APPLICATION FOR A SEARCH WARRANT
I, a federal law enforcement officer or an attorney for the government, request a search warrant and state under
penalty of perjury that I have reason to believe that on the following person or property (idcnf~Jythe person or describe the
properly lo be serirched and give its location:
See Attachment A, A-I, A-2, A-3, A 4 as incorporated hereto.
located in the Eastern District of California, there is now concealed (idenll/y the person or describe theproperly lo be seized:
See Attachment B, B-1, B-2,B-3, B 4 as incorporated hereto.
The basis for the search under Fed. R. Crim. P. 41 (c) is (check one o r more):
[XI evidence a crime;
[XI contraband, fruits of crime, or other items illegally possessed;
[XI property designed for use, intended for use, or used in committing a crime;
a person to be arrested or a person who is unlawfully restrained.
This search is related to a violation of:
Code Section
Title I8
Title 18

Offense Description
United States Code Section 1347
United States Code Section 371

The application is based on these facts:
Continued on the attached.
Delayed notice of
days (give exact ending date if more than 30 days:
18 U.S.C. 5 3103a, the basis ofwhich is set for lh

-

) is requested under

Sharron M. Cannella. PI31 Swcial Agent
Prinled narrre and title

Sworn to before me and signed in my presence.
Date.

"yp/!3

City and State: Bakersfield. California

?"-

Jennifer L. Thurston. U:i Mae~strateJudee
Prinrednarne ondl~lle
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AFFIDAVIT IN SUPPORT OF APPLICATlON FOR SEARCH WARRANT
I, Sharron M. Cannella, being duly sworn, hereby depose and say:

INTRODUCTION
1.

1 am a Special Agent ("SA") of the Federal Bureau of Investigation ("FBI"), and

have been a SA for over eight years. For approximately six of those years, I have specialized in
health care fraud investigations. I have participated in the execution of numerous search
warrants on investigations pertaining to health care fraud, including investigations of Medicare
fraud committed by durable medical equipment ("DM!?)

suppliers. I have also received training

from the FBI and other sources in the investigation of hearth care fraud. As a result of my
training and experience, I am familiar with the federal laws relating to health care fraud, and
common health care fraud techniques and schemes. The opinions I have formed and set forth in
this affidavit are based on my experience and training, as well as consultation with other
experienced investigators and agents.
2.

In the course of this investigation and my investigation of other health care fraud

schemes, 1 have: (a) interviewed numerous persons including witnesses, law enforcement
officers, and Medicare employees; (b) reviewed numerous records and pertinent data obtained
from Medicare, DME suppliers, wholesale DME companies, physicians, medical clinics, billers,
financial institutions, and other sources; and (c) becomc familiar with the manner and means by
which health care fraud schemes are operated.

3.

As set forth in this affidavit, ASHLI HEALTHCARE, INCORPORATED

(ASHLl ) is a DME supplier with its business located at 2201 Zeus Court, Bakersfield,
California (the "Ashli Premises"). ASHLI also stores records, including patient files at 2201
Zeus Court, Bakersfield, California.
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4.

VALLEY MEDICAL GROUP is an Urgent Care provider facility with its

business located at 5401 White Lane, Bakersfield, Califomia (the "Valley Group Premises") and
is owned and operated by CARLOS ALVAREZ, M.D. who resides at 90 Portales Real,
Bakersfield, California (the "Dr. Alvarez Premises"), both of which are locations where
ALVAREZ stores patient files and medical records.

5.

HIGH GROVE MEDICAL CENTER is a medical center comprised of multiple

physicians, to include HEMMAL KOTHARY, M.D , with his medical practice located at 2701
Chester Avenue, Suite 202, Bakersfield, California (the "High Grove Premises") and who resides
at 12404 Southworth Court, Bakersfield, California (the "Dr. Kothary Premises") both of which
are locations where KOTHARY stores patient files and medical records.
6.

I make this affidavit based in part on personal knowledge gathered during my

participation in this investigation, and in part, upon information and belief. The facts in support
of this affidavit and contained herein are based in part on information provided by other Special
Agents of the FBI, Special Agents and Task Force Officers of The Department of the Treasury,
Internal Revenue Service Office of Inspectors General, Department of Health and Human
Services Agents and Investigators, state and local law enforcement officers and their reports, and
on my own experience and background. The sources of my information and beliefs include but
are not limited to:
a.

Interviews of Physicians, and interviews of beneficiaries;

b.

Review of business records and public and private documents;

c.

Discussions with and review of other information provided to me by law
enforcement and other governmental representatives; and

d.

Review of Medicare documents and information, including interviews of
Medicare Investigators and Contractors.
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7.

Because this affidavit is being submitted for the limited purpose of seeking

authorization for a warrant to search the described locations, I have not set forth every fact
learned during the course of the investigation.
APPLICABLE LAW

8.

This affidavit is made in support of an application for a search warrant regarding

the locations described herein and to search for and seize property that constitutes evidence of
the commission of a criminal offense, and contraband, the fruits of crime, and things otherwise
criminally possessed and property designed or intended for use or which is or has been used as
the means of committing a criminal offense as described in Attachment B, B-I, B-2, B-3. B-4,
which constitutes violations of law under:
Title 18, United States Code, Section 286 (Conspiracy to Commit False Claims against
the United States);
Title 18, United States Code, Section 287 (False Claims Against the United States);
Title 18, United States Code, Section 371 (Conspiracy);
Title 18, United States Code, Section 1035 (False Statements Relating to Heath Care
Matters);
Title 18, United States Code, Section 1341 (Mail Fraud);
Title 18, United States Code, Section 1343 (Wire Fraud);
Title 18, United States Code, Section 1956 & 1957 (Money Laundering); and
Title 18, United States Code, Section 1347 (Health Care Fraud).
LOCATIONS TO BE SEARCHED
9.

The search warrants sought include records in documentary form, including

handwritten records and documents, as well as computer-generated records, computer hardware
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and software, cellular phones, delivered mail, cash and other such items as more fully described
in Attachments B, B-1, B-2, B-3, B-4. The scope of the warrants include the below named
properties, and all outbuildings, storage bins, and vehicles located on the curtilage of the target
search locations as detailed in Attachments A, A- 1, A-2, A-3, A-4 and exhibited in Attachments
B, B-1, B-2, B-3, B-4. As detailed in this affidavit, the investigation has established that there is
probable cause to believe that the referenced federal law violations have occurred at these
locations, andlor that evidence, fruits, or instrumentalities of these crimes will be found at these
locations. This affidavit is made in support of search warrants for the locations described as
follows:
2201 Zeus Court, Bakersfield, California (the Ashli Premises);
5401 White Lane, Bakersfield, California (the Valley Group Premises);
90 Portales Real Road, Bakersfield, California (the Dr. Alvarez Premises);
12404 Southworth Court, Bakersfield, California (the Dr. Kothary Premises);
and
e. 2701 Chester Avenue, Suite 202, Bakersfield, California (the Highgrove
Premises).

a.
b.
c.
d.

Unless referencing individual locations, these locations will be referred to as TARGET
PREMISES.
10.

The search of the real property should include all rooms, annexes, attics,

basements, garages, carports, outside yards, curtilage, mailboxes, trash containers, debris boxes,
storage lockers and areas, cabinets, rooms, sheds and outbuildings associated with the TARGET
PREMISES authorized under the warrants. The search should also extend into desks, cabinets,
safes, briefcases, purses, trash receptacles, electronic storage devices, and other storage locations
within the TARGET PREMISES, to include the search of any computer-based storage media
contained within the TARGET PREMISES and any o t h a storage locations within the TARGET
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PREMISES, in which items in Attachments B, B-I, B-2,B-3, B-4 may be found. It has been my
experience that suspects in similar investigations possess storage safes, computers, cell phones
and pagers and use them as part of their method of operation. I have found and recovered these
types of items at such locations in past investigations.
11.

Based on the facts set forth herein, there is probable cause to believe that ASHLI

has submitted fraudulent claims to Medicare for payment for DME items, such as oxygen tanks
and ventilators. Further, there is probable cause to believe that fraudulent referrals have been
made by physicians at VALLEY MEDICAL GROUP and HIGH GROVE MEDICAL CENTER
to ASHLI for the purpose of obtaining Medicare payments.
12.

There is probable cause to believe that evidence of this scheme maybe found at:

( I ) the Ashli Premises, where ASHLI has identified it stores its business records; (2) the Valley
Group Premises, where the VALLEY MEDICAL GROUP, an Urgent Care provider facility, is
believed to store patient files and records; (3) the Dr. Alvarez Premises, where CARLOS
ALVAREZ, M.D., the owner of VALLEY MEDICAL GROUP, resides and is believed to store
patient files and records;(4) the High Grove Premises, where the HIGH GROVE MEDICAL
CENTER operates its business from and is believed to store patient files and records; and (5) the
Dr. Kothary Premises, where HEMMAL KOTHARY, M.D., a physician at HIGH GROVE
MEDICAL CENTER resides and is believed to store patient files and records.
TARGET PREMISES

13.

Between December 2012 and March 2013, investigators conducted surveillance

of the Ashli Premises. Based on this surveillance and information provided to me by other
investigators, 1 am aware that ASHLl operates at the Ashli Premises because: (a) ASHLl listed
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this location as its business address in its Medicare applications; (b) a public records database
search showed that ASHLI is an active corporation located at this address; (c) an audit was
conducted by Palmetto GBA National Supplier Clearinghouse at the location and photographs
were taken inside and outside of the location, including interview of personnel at the location and
(d) there was signage at this location which reads "Ashli Healthcare Inc." that identifies this
address as a current business location. Based on information obtained in the investigation, I am
also aware that ASHLI maintains certain records including patient files at the Ashli Premises
because ASHLI listed this as the location in their Medicare Enrollment application as the
location where business records are stored.
14.

Between November 2012 and March 2013, investigators conducted surveillance

of the Valley Group Premises. Based on this surveillance and information provided to me by
other investigators, 1 am aware that VALLEY MEDICAL GROUP operates at the Valley Group
Premises because: (a) a public records database search showed that VALLEY MEDICAL
GROUP is a corporation located at this address; (b) there was signage at this location which
reads "VaIley Medical Group" that identifies this address as a current business location and (c)
interviews were conducted at this location and (d) VALLEY MEDICAL GROUP receives mail
at this location, including bank statements. Based on information obtained in the investigation, I
am also aware that VALLEY MEDICAL GROUP maintains certain records including patient
files at this location because CARLOS ALVAREZ, President of VALLEY MEDICAL GROUP,
identified during interviews the office as the location where patient files are kept.
15.

Between November 2012 and March 2013, investigators conducted surveillance

of the Dr. Alvarez Premises and based on this surveillance and information provided to me by
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other investigators, I am aware that is the primary residence of CARLOS ALVAREZ, because
(a) the United States Postal Inspection Services confirms ALVAREZ receives mail at this
location(b) CARLOS ALVAREZ identifies this location as the location of the business mailing
address for VALLEY MEDlCAL GROUP in the VALLEY MEDICAL GROUP National
Provider Identification application (c) bank statements identify this location as CARLOS
ALVAREZ's physical address and (d) the California Department of Motor Vehicles lists this
location as CARLOS ALVAREZ's physical address.
16.

Between November 201 2 and March 201 3, investigators conducted surveillance

of ihe High Grove Premises. Based on this surveillance and information provided to me by other
investigators, I am aware that HIGH GROVE MEDICAL CENTER operates at the High Grove
Premises because: (a) a public records database search showed that HIGH GROVE MEDICAL
CENTER is an active corporation located at this address; (b) there was signage at this location
which reads "High Grove Medical Center" that identifies this address as a current business
location and (c) interviews were conducted in the business administration office in suite 203 and
(d) HIGH GROVE MEDICAL CENTER receives mail at this location. Additionally, it appears
that HEMMAL KOTHARY operates out of Suitc 202 at HIGH GROVE MEDICAL CENTER
because his name is on the door to his suite and KOTHARY's picture is posted above his office
suite door with a small metal plaque identifying the picture as KOTHARY. Based on
information obtained in the investigation, I am also aware that HIGH GROVE MEDICAL
CENTER maintains certain records including patient files at the High Grove Premises because
patients were observed visiting the office and the receptionist maintained patient files at the front
desk.
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17.

Between November 2012 and March 201 3, investigators conducted surveillance

of the Dr. Kothary Premises. Based on this surveillance and information provided to me by other
~nvestigators,I am aware that HEMMAL KOTHARY resides at the Dr. Kothary Premises
because (a) HEMMAL KOTHARY receives mail at this location @) HEMMAL KOTHARY
listed this location as the location for service of process for his business Preferred Sleep Center,
Inc., (c) the California Department of Motor Vehicles lists this location as HEMMAL
KOTHARY's physical address.
BACKGROUND
A.

Overview of the Medicare DME Program

18.

The Medicare program is a federally-funded health insurance program that

provides funds for health care services to persons aged 65 and above, and to certain disabled
persons. The Medicare program pays health care providers billions of dollars annually for
various medical services incurred by persons who are eligible for coverage under Medicare,
including billions of dollars each year for lab services and DME supplies such as wheelchairs,
orthotic devices, and other mechanical devices that aid or support elderly people who have
suffered injury or are dealing with diminished ability to conduct activities of daily living.
19.

The Medicare program uses a unique personal identifier known as a Health

Insurance Card Number ("HICN) to associate with the beneficiary for billing purposes. The
U.S. Department of Health and Human Services ("HHS"), Centers for Medicare and Medicaid
Services ("CMS") administers the Medicare program through contracts extended to private
companies known as Program Safeguard Contractors ("PSC") and Affiliated Contractors
("AC"). The ACs are also commonly referred to as the Fiscal Intermediary or "Carrier."
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20.

The ACs are responsible for reviewing claims submitted by health care providers,

including laboratories and DME providers, to determine the amount of each claim that Medicare
will allow.
21.

The PSCs perform audits, medical reviews, and beneficiary surveys. PSCs

educate providers to combat fraud and abuse and to identify and root out improper payments.
The PSCs coordinate with the HHS Office of Inspector General, the FBI, and other fraud and
abuse programs to ensure that all aspects of safeguarding payments are addressed, including
preventing, identifying andor resolving errors, fraud, waste and abuse.
22.

Medicare will only reimburse providers for services and procedures that are

deemed to be "medically necessary." Services and procedures that are not medically necessary,
or are not required to treat a specific diagnosis, are not reimbursable under Medicare. DME and
lab services are among services that must be prescribed or ordered by a physician, as well as
being medically necessary. Once a claim is approved for payment, the carrier sends the
reimbursement to the health care provider by mail or directly to the provider's bank account via
an Electronic Funds Transfer ("EFT).
23.

Under Medicare, providers of medical services to beneficiaries must first apply

for a NPI number, which is used for processing and paying claims. Using that provider number,
the health care provider bills Medicare for services provided to an eligible Medicare beneficiary.
Medicare reimburses 80% of the covered claim. The remaining 20%, known as the co-payment,
Medi-Cal , Private Insurance Providers ) or
may be covered by a secondary insurance plan (a,
paid by the patient.
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24.

Medicare claims may be submitted by the provider through the mail or

electronically. Every claim submitted by, or on behalf of, a provider is submitted under an
agreement by the provider to abide by Medicare's program rules and regulations.
25.

Medi-Cal requires Treatment Authorization Requests ("TAR) to be submitted

through their web based direct data entry system in order for certain procedures and services to
be paid. A TAR must be submitted and approved before an item will be reimbursed by Medi-Cal.
26.

National Supplier Clearing-House ("NSC") accepts, approves and issues provider

numbers to DME companies. NSC accepts applications only via U.S. Mail, and only accepts
application forms with original signatures.
27.

The Southern California PSC for DME is Program SafeGuard Services ("SGS"),

Jurisdiction Region D DME. The AC for Southern California is Noridian.
28.

When a medical provider submits a claim to Medicare for payment, Medicare

generates an explanation of benefits ("EOB) statement summary to the beneficiary (I.e., the
patient) that includes a summary of the medical services, dates of service, and amounts billed,
allowed and paid by Medicare.
29.

Approved Medicare providers can submit claims either on paper or electronically.

If the claim is submitted on paper, it must be submitted on a standardized health insurance claim
form, known as a CMS 1500. Electronic claims are submitted to Medicare using specific billing
software and are submitted through an electronic data interface, such as a modem. Among other
information, providers submitting either type of claim are required to state: a) the patient's name
and HICN; b) the type of service provided (identified by a standardized procedure code number);
c) the date the service was provided; d) the cost of the service or item; e) the patient's diagnosis;
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f) the provider's name and/or provider number; and g) the name and National Provider

Identification number ("NPI") of the treating, referring, or prescribing ~hysician.In addition, if
a claim is submitted in hard copy, providers are required to certify on the CMS 1500 form that:
a) the service, supply, or equipment was medically indicated and necessary; b) the supply or
equipment was personally provided by the person signing the form or by an employee acting
under that person's direction; and c) the information on the form is true, accurate and complete.
30.

Before a provider can submit claims electronically, the provider must submit an

Electronic Data Interchange enrollment form ("ED1 form"). On the ED1 form, the provider must
certify that: a) it will submit claims only for Medicare beneficiaries who have given written
authorization to do so and have a signed authorization on file; b) it will submit only claims that
"are accurate, complete, and truthful;" and c) it is aware that "anyone who misrepresents or
falsifies or causes to be misrepresented or falsified any records or other information relating to
that claim ...may, upon conviction, be subject to a fine andlor imprisonment under the applicable
Federal law."
31.

Any provider who chooses to submit claims to Medicare electronically must agree

to the provisions detailed in the ED1 Form.
32.

In addition, Medicare requires, all officers and directors of the DME supplier to

be reported in section 6A of the enrollment application if the DME supplier is a corporation
(whether for-profit or non-profit), and all partners to be reported if the DME supplier is a
partnership.
33.

According to Medicare, the referring provider physician is required to be the

treating physician of the beneficiary and must conduct a physician's office evaluation of the
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beneficiary prior to the initial certification date. In addition to the refening physician being
required to physically examine the patient, the physician must document other therapeutic
interventions and past experiences of the patient, including the physician's diagnosis, the nature
and extent of the patient's functional limitations, and the duration of the patient's condition.

34.

The refening physician is required to submit a referral to an Independent

Diagnostic Testing Facility for certain oxygen and oxygen related equipment to include oxygen
concentrators, which then may conduct the tests for the beneficiary. Once the Independent
Diagnostic Testing Facility completes the testing, the results are provided to the refening
physician and the physician may then write a prescription for the DME equipment if medically
warranted. Beneficiaries may choose their own DME supplier within their local DME service
area.

35.

According to Medicare Rules and Regulations, DME suppliers may not conduct

oximetry testing for the beneficiary, may not self-generate referrals by obtaining blanket
prescriptions for patients from physicians, and may not provide DME equipment without the
authorization or medical necessity's determined by the beneficiary's treating physician. The
oximetry testing must be conducted or directed by an Independent Diagnostic Testing Facility,
based on a medical referral by the patient's treating physician.

36.

Medicare identifies the rental of DME equipment as "capped rentals." Any item

under $150.00 is considered purchased by the beneficiary. A capped rental is the rental of cextain
items, to include power wheelchairs, for a certain period of time, generally 13 months, after
which the beneficiary can then own the item. In addition, some DME items have the option to
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purchase or rent. The rental of the equipment covers any service or maintenance for the
equipment.
37.

Oxygen equipment is rented for a capped period of 36 months, followed by a

period of two years upon which the DME is required to continue to provide service and
maintenance of the equipment. Medicare does not make payment during the two year period.
B.

Medicare Requirements for Oxygen and Oxygen Eauipment

38.

Medicare has established coverage guidelines for oxygen equipment, including in

CMS Manual System Publication 100-3, Medicare National Coverage Determination Manual,
Chapter 1, Section 240.2, 20.2.1,240.2.2 for Local Coverage Determination (LCD) for Oxygen
and Oxygen Equipment, under policy L11457, to include coverage for items such as Healthcare
Common Procedure Code System ("HCPCS") El390 for oxygen concentrators.
39.

Home Oxygen Therapy is covered by Medicare only if all of the following

conditions are met:
a.

The treating physician has determined the patient has a severe lung disease or
hypoxia-related symptoms that might be expected to improve with oxygen
therapy;

b.

The patients' blood gas study falls within Group 1, Group I1 or Group 111 criteria;

c.

The qualifying blood gas study was performed by a physician or by a qualified
provider or supplier of laboratory services;

d.

The qualifying blood gas study was obtained under the following conditions:
i.

Obtained closest to, but no earlier than 2 days prior to a hospital discharge;
and
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..

11.

Obtained while the patient was in a chronic stable state, not during a
period of acute illness or an exacerbation of their underlying disease; and

e.

Alternative treatment measures have been tried or considered and deemed
clinically ineffective.

40.

Oximetry testing is also conducted through the use of a pulse oximtery test which

is a non-invasive method allowing the monitoring of the oxygenation of a patients' hemoglobin.
A sensor is placed on a thin part of the patient's body, usually a fingertip or earlobe. Light of two

different wavelengths is passed through the patient to a photodetector. The changing absorbances
at each of the wavelengths is measured, allowing determination of the absorbances due to the
pulsing arterial blood alone, excluding venous blood, skin, muscle, fat and (in most cases
fingernail polish). The pulse oximetry is utilized in conducting portable and in home sleep tests.
4 1.

Beneficiaries may self-administer homc-based overnight oximetry tests under the

direction of a Medicare-enrolled Independent Diagnostic Testing Facility.
42.

The Independent Diagnostic Testing Facility must be independent both of the

attending or consulting physician's ofice and of a hospital. All procedures performed by the
Independent Diagnostic Testing Facility must be specifically ordered in writing by the physician
or practitioner who is treating the beneficiary; that is, ihe physician who is furnishing a
consultation or treating the beneficiary for a specific medical problem and who uses the results in
the management of the beneficiary's specific medical problem. The physician's order must
specify the diagnosis or other basis for the testing. The Independent Diagnostic Testing Facility
may not add any procedures based on internal protocols without a written order from the treating
physician.
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43.

A DME supplier may not conduct oximetry tests. A DME supplier also may

deliver a pulse oximetry test unit and related technology to a beneficiary's home only under the
following circumstances:
a.

The beneficiary's treating physician has contacted an Independent Diagnostic
Testing Facility to order an overnight pulse oximetry test before the test is
performed;

b.

The test is performed under the direction andlor instruction of a Medicareapproved Independent Diagnostic Testing Facility:
i.

The Independent Diagnostic Testing Facility must provide clear written
instructions to the beneficiary on proper operation of the test equipment,
and must include access to the Testing Facility to address other concerns
that may arise.

..

11.

The DME supplier may not create this written instruction, provide verbal
instructions, answer questions from the beneficiary, apply or demonstrate
the application of the testing equipment to the beneficiary, or otherwise
participate in the conduct of the test.

c.

The test unit is sealed and tamperproof such that results cannot be accessed other
than by the Independent Diagnostic Testing Facility that is responsible for
transmitting a test to the treating physician;

d.

The Independent Diagnostic Testing Facility must send the tests results to the
physician.
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44.

Portable Oxygen Systems are covered if the patient is mobile within the home and

the qualifying blood gas study was performed while the patient was at rest (awake) or exercising.
If the only qualifying blood gas study was performed during sleep, portable oxygen will be
denied as not reasonably necessary.
45.

Emergency or stand by systems for patients who are not regularly using oxygen

will be denied as not reasonable and necessary because they are precautionary and not
therapeutic in nature.
46.

An order for each billed item must be signed and dated by the treating physician,

kept on file by the supplier and made available upon request. Items billed before a signed and
dated order has been received by the supplier must be submitted with a modifier.
47.

A Certificate of Medical Necessity which has been completed, signed, and dated

by the treating physician must be kept on file by the supplier and made available by request. The
required Certificate of Medical Necessity for home oxygen is CMS Form 484 (DME form
484.03).
a.

Instructions for completing the Certificate of Medical Necessity for oxygen
(CMS0484) indicate that only Section A may be completed by the Supplier.

b.

Instructions for completing the Certificate of Medical Necessity for oxygen
(CMS0484) indicate that Section B may not be completed by the supplier and
Section D must be completed by the Physician.

C.

Medicare Requirements for Power Wheelchairs

48.

Medicare has established guidelines for Power Mobility Devices, including in the

CMS Manual System Publication 100-3, Medicare National Coverage Determination Manual,
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Chapter 1, Section 280.3 for Local Coverage Determination (LCD) for Power Mobility Devices,
under policy L23598. The term Power Mobility Device includes power operated vehicles and
power wheelchairs.
49.

A power wheelchair is covered when:

a.

the patient has a mobility limitation that significantly impairs hisher ability to
participate in one or more mobility-related activities of daily living such as
toileting, feeding, dressing, grooming and bathing in customary locations in the
home, A mobility limitation is one that prevents the patient from accomplishing a
mobility-related activity of daily living entirely, or places the patient at reasonably
determined heightened risk of morbidity or mortality secondary to the attempts to
perform the activity, or prevents the patient from completing the activity within a
reasonable time frame;

b.

The patient's condition is such that a power wheelchair is medically necessary and
the patient is unable to operate a manual wheelchair; and

c.

The patient is capable of safely operating the controls for the power wheclchair.

A patient who requires a power wheelchair usually is totally non-ambulatory and has severe
weakness of the upper extremitics due to a neurologic or muscular diseasdcondition.
50.

In addition, a patient's home must provide adequate access between rooms and

maneuvering space and surfaces for the operation of the power-operated vehicle or wheelchair
that is provided, and the patient must not have expressed an unwillingness to use a poweroperated vehicle or wheelchair in the home.
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coverage for items such as Healthcare Common Procedure Code System (HCPCS) E0464, Non
Invasive Pressure Support Ventilators, otherwise known as Phillips Respironics Trilogy 100
machines.
56.

Non-invasive ventilation is ventilator generated breath delivered to a patient's

upper respiratory tract by mask or mouthpiece.
57.

Indications for use include the following:

a. Does the spontaneously breathing patient have signslsymptoms of Respiratory
Insufficiency or Failure?
b. Does the patient meet gas exchange/physiologic criteria to include an Oxygen
desaturation less than 88% for 5 consecutive minutes on oxygen therapy at 2 liters per minute for
patients with Cardio Pulmonary Disease or for Restrictive Thoracic Disorders on room air?
c. Patients diagnosed with Nocturnal Hyperventilation must have a polysonogram plus
have previously failed on a C-pap or the C-pap is not effective, patient has significant
Hypoventilation which is unlikely to respond to a C-pap and the patient has central sleep apnea
requiring ventilation with a rate setting.
E.

Medicare Requirements for Positive Ainvav Pressure ( P ~ DDevices
)

58.

Medicare establishes guidelines for Oxygen Equipment in the CMS Manual

System Publication 100-3, Medicare National Coverage Determination Manual, Chapter 1,
Section 240.4 for Local Coverage Determination ("LCD) for Positive Airway Pressure ("PAP)
Devices for the Treatment of Obstructive Sleep Apnea under policy L171.
59.

PAP Devices are covered only if all of the following conditions are met:
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a.

The patient has a face to face clinical evaluation by the treating physician prior to
the sleep test to assess the patient for obstructive sleep apnea.

b.

The patient has Medicare-covered sleep test.

c.

The patient andlor care giver has received instruction from the supplier of the
device in the proper use and care of the equipment.

60.

A Medicare covered sleep test must be either a polysomnogram performed in a

facility based laboratory or a home sleep test, to include:
a.

The test must be ordered by the beneficiary's treating physician.

b.

Conducted by an entity that qualifies as a Medicare provider of sleep tests

c.

In compliance with all applicable state regulatory requirements.

61.

A Home Sleep Test (HST) requires the following:

a.

The beneficiary must receive instructions on how to properly apply a portable
sleep monitoring device

b.

"This instruction must be provided by the entity conducting the test and MAY
NOT be performed by a DME supplier."

c.

All HST's must be interpreted by a physician.

d.

"No aspect of an HST, including but not limited to delivery andlor pick up of the
device, may be performed by a DME supplier."
i.

This does not extend to the results of studies conducted by
hospitals certified to do such tests.

62.

Polysonograms may not be used to obtain a qualifying oxygen saturation level to

qualify patients for other types of oxygen and oxygen related equipment.
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F.

CMS Medicare Enrollment Ap~lication

63.

Suppliers of Durable Medical Equipment, Prosthetics, Orthotics and Supplies can

apply for enrollment in the Medicare program or make a change in their enrollment information
using the CMS-855s form. DME suppliers and suppliers of oxygen andlor oxygen-related
equipment must complete this application to initiate the enrollment process.
64.

The application requires that the DME supplier's business location, address,

telephone number, facsimile number, and posted hours of operation be included in the
application, and that the address be a specific street address as recorded by the United States
Postal Service. A separate application must be submitted for each physical business location that
intends to bill Medicare.
65.

The application also requires that, if Medicare beneficiaries' medical records are

stored at a location other than the location listed in the application as the business location, then
the physical address where the Medicare beneficiaries' records are maintained must also be
reported.

66.

Section 14 of the application (Penalties for Falsifying Information on this

Enrollment Application) explains the penalties for deliberately furnishing false information in
the application to gain or maintain enrollment in the Medicare program, including 18 U.S.C.

8 1001 (False Statements), 18 U.S.C. 5 1035 (False Statements involving a Health Benefit
Program), 18 U.S.C. 81347 (Health Care Fraud), as well as other civil and criminal violations
and penalties.
67.

Section 15 of the application (Certification Statement) requires the signature of

authorized and delegated officials, binding the DME supplier to all of the requirements listed in
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the certification statement and acknowledging that the supplier may be denied entry to or
revoked from the Medicare program if any of the requirements are not met. Section 15 also
provides that, by signing the application:
a.

The authorized official agrees to immediately notify the Medicare program if any
information in the application is not true, correct or complete; and

b.

The authorized official agrees to notify the Medicare program of any future
changes to the information contained in the application, after the supplier is
enrolled in Medicare, within 30 days of the effective date of the change.

G.

Overview of Typical DME Fraud Schemes

68.

From my training and experience investigating DME fraud and discussions with

other agents, I have become familiar with certain billing patterns and indicators of fraud
exhibited by DME companies engaged in fraudulent billings in this area, and with how these
companies' billing patterns and practices differ from legitimate DME companies.
69.

The activities of ASHLI, VALLEY MEDICAL GROUP and HIGH GROVE

MEDICAL CENTER described in this affidavit match a pattern of activity which I and other
investigators have observed in other DME fraud investigations. In previous investigations, I and
other investigators have found DME companies engaged in fraud to operate as folIows:
a.

Through various means, including theft, purchase or insider dealings, the
operators of the DME company acquire the personal identification information of
numerous Medicare beneficiaries. Usually, the personal identification
information includes photocopies of the person's HICN and driver's license.
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b.

The fraudulent DME operator uses the personal Medicare identification
information and prepares false claims for expensive medical equipment such as
custom orthotic devices, motorized wheelchairs and accessories, nutritional
supplements, hospital beds, and pressure-reducing mattresses.

c.

The fraudulent DME companies will often submit the false claims for
reimbursement well after the purported "date of service" and "date of delivery" to
prevent detection that the equipment was neither provided nor medically
necessary. This type of activity is referred to as "back billing."

d.

The products billed to Medicare are not medically necessary. The physicians
whose names are listed as the ordering physicians on the claims submitted to
Medicare are either complicit in the scheme or are unaware that claims are being
submitted in their names. In the first situation, the physicians receive kickbacks
in the form of cash or patient referrals (and the corresponding ability to bill
Medicare) in exchange for writing medically-unnecessary DME orders or
prescriptions. In the second situation, a co-conspirator forges the physician's
signature on false medical records.

c.

The co-conspirators create false medical records to support the fraudulent billings
to Medicare in the event of a Medicare inspection or request for supporting
documentation. These false documents have the appearance of having been
properly signed by the alleged refening physician and the Medicare beneficiary,
but often are either procured by the payment of a kickback, photocopied, or
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forged. In some cases, the documentation is left unsigned and signatures are
added only if and when Medicare requests supporting documentation.
f.

Co-conspirators create bogus medical records to support the fraudulent billings to
Medicare. These false documents have the general appearance of being prepared
and signed by a doctor. These documents are commonly referred to as "doctor's
orders," "prescriptions," or "referring physician documents." Previous
investigations have found that the doctors who allegedly wrote the medical orders
for expensive DME were either receiving kickbacks for writing medicallyunnecessary orders, or were completely unaware that someone else was forging
their signatures on false medical records. These false records are prepared in
anticipation of Medicare requesting records from the suppliers to verify the
medical need for the expensive equipment. Generally, a DME company only
needs the National Provider Identifier for a referring physician in order to submit
claims to Medicare. Sometimes the National Provider Identifiers are randomly
stolen and used, other times the National Provider Identifiers are on "loan" to the
fraudulent DME company in exchange for some type of kickback.

70.

Over billing Medicare for DME and billing Medicare for DME provided to

deceased beneficiaries or beneficiaries who live a great distance from the DME supplier are all
hallmarks of a fraudulent DME supplier and tactics I and other investigators see used by
fraudulent DME suppliers on a regular basis. For example, a recipient of breathing assistant
devices, such as a ventilator, is unlikely to travel long distances to visit a doctor and/or obtain the
ventilator.
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71.

As set forth below, there is probable cause to believe that ASHLI submitted false

claims to Medicare for (I) DME items that were never provided to the beneficiaries, (2)
beneficiaries who did not meet the requirements of Medicare and (3) beneficiaries who were
medically unnecessary based on fraudulent referrals made by VALLEY MEDICAL GROUP
through doctors CARLOS ALVAREZ, ANDRES ORDONEZ, IRENE YZAGUIRRE,
FRANCIS ARENAS, CARBONELL, and HIGH GROVE MEDICAL CENTER through doctors
HEMMAL KOTHARY, and ENRIQUE DELEON. Based on the facts set forth herein, there is
probable cause to believe that ASHLI, VALLEY MEDICAL GROUP and HIGH GROVE
MEDICAL CENTER are engaged or conspiring in submitting fraudulent claims to Medicare for
DME items, and that many of the claims ASHLI submitted to Medicare were false or otherwise
not eligible for payment by Medicare.
FACTS 1N SUPPORT O F PROBABLE CAUSE
A.

Ownership of ASHLI HEALTHCARE, INC and Location of Records

72.

I have reviewed records obtained from the State of California, Medicare, and

other sources which pertain to ASHLI and its ownership. Those records show the following:
73.

State of California records show that ASHLI is a California corporation with its

headquarters located at the Ashli Premises.
74.

ASHLI is owned and operated by HERIBERTO DIAZ.

75.

From September 29,2009 through 201 2, ASHLI executed Medicare Enrollment

Applications, which Medicare requires potential and existing providers to file if the provider is
enrolling in Medicare for the first time, under new ownership, or ending its participation in
Medicare. In the enrollment applications and re-certifications from at least 2009 through 2012,
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ASHLl certified and agreed to abide by all applicable laws and Medicare requirements. ASHLI
received a National Provider Identification Number from Medicare for the Ashli Premises.
76.

A review of the Medicare Enrollment Application for the location at the Ashli

Premises reveals the following:
a.

Section 2 (Identifying Information), in response to the question, "Is this supplier
currently enrolled in the Medicare program other than as a DMEPOS supplier?"
ASHLI checked the "No" box, confirming that it was not enrolled with Medicare
as another supplier or in any other capacity.

b.

Section 4A (Current Business Location) identifies the Ashley Premises as a
current ASHLI business location. Section 4C ("Where do you keep Medicare
Beneficiary Medical Records?") lists the Ashli Premises as the address where
records are stored for the business location reported in section 4A.

c.

Section 6 (Ownership Interest andfor Managing Information) identifies
HERIBERTO DIAZ as the sole individual holding 5% or greater directlindirect
owner in the company, Managing Employee, Directorlofficer and Authorized
Official.

d.

Section 15 (Certification Statement- Authorized Official Signature) identifies
HERIBERTO DIAZ, PresidentICEO of ASHLI, as an authorized official for
ASHLI , and asserts that his "signature[s] legally and financially bind[s] this
supplier to the Iaws, regulations, and program instructions of the Medicare
program" and that the information in the DME application is "true, correct, and
complete."
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B.
77.

National Su~plierClearinchouse On Site Audit of ASHLI

ASHLl had an on-site supplier audit inspection completed by the Palmetto GBA

National Supplier Clearinghouse auditor Kim Arnold on November 29,2012 at the Ashli
Premises. The inspection was related to a required annual re-validation. I have reviewed the
reports from the Kim Arnold in relation to the audit that she conducted.
78.

The onsite inspector spoke with the owner, HERIBERTO DIAZ during the

inspection. The onsite inspection identified inventory in the 7,500 square foot warehouse to
include oxygen related equipment.
79.

The onsite inspector verified the business hours for ASHLI as Monday through

Friday, 9:00 a.m. to 5:00 p.m..
80.

The onsite inspector asked HERIBERTO DIAZ, "Does the owner or any relatives

own (owned) any other medical entities?" DIAZ identified a storage warehouse for ASHLI
located at 323 West Cromwell, Fresno, California as the same entity as ASHLI. However, DIAZ
clarified that the NPI was obtained solely for the purpose ofutilizing that location as a
distribution center for ASHLI.
81.

The onsite inspector confirmed that the business records are maintained at the

location, to include supplier maintenance records, supplier delivery records and beneficiary
communications such as complaints or questions from beneficiaries.
82.

Additionally, the onsite inspector identified that ASHLl utilizes "flyers to MDs"

as the primary method ASHLI utilizes to obtain beneficiary referrals and new customers. These
"flyers" are one page solicitations of services provided by ASHLI.
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83.

The onsite auditor requested copies of invoices from ASHLI for the billing period

of March 2012 through September 2012.
a.

ASHLI submitted a letter dated November 30,2012, identifying that ASHLI had
over 4,000 invoices for the billing period and agreed to provide invoices for a one
month period of September 2012.

b.

ASHLI invoices for the September 2012 period identified only 15 Trilogy
machines, also known as "Non lnvasive Pressure Support VentiIators," were
purchased from Respironics and were shipped to ASHLI. Respironics is the only
maker of Trilogy machines.

c.

Billing data for ASHLI for the time period of September 2012 identifies 23 1
Trilogy machines, Non Invasive Pressure Support Ventilators, were provided to
beneficiaries, well over the invoices documenting the 15 purchased and shipped to
ASHLI during the time period.

d.

Thus, for this month alone, September 2012, the documented purchases of Trilogy
machines by ASHLI are significantly lower than the known billings to Medicare
for those machines.

C.

Background of HERlBERTO DIAZ

84.

Prior to working at ASHLI, HERIBERTO DIAZ worked at Right Healthcare,

Inc., which is located at 1121 W. Columbus Street, Bakersfield, California.
85.

Kimberli Ebling Diaz opened Right Healthcare on September 1 1, 1998.
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86.

Kimberli Ebling Diaz was married to HERIBERTO DIAZ. She is divorced from

HERIBERTO DIAZ.
87.

HERIBERTO DIAZ used to work at Right Healthcare. HERIBERTO DIAZ was

identified as the Marketing Sales Representative for Right Healthcare at an onsite audit visit on
March 1,2002.
88.

On September 1,2008, HERIBERTO DIAZ was added to the Right Healthcare

Medicare Enrollment Application as having more than 5 percent or more ownership in Right
Healthcare and was identified as a Director at Right Healthcare.
89.

While employed at Right, HERIBERTO DIAZ obtained training in DMEPOS for

the following items, to include but not limited to, Equipment Delivery Process, Power
Wheelchairs and Coverage, Administrative Documentation Guidance, Order Preparation,
Medicare and You, Business Ethics and Fraud Prevention, Death and Dying, Selling Yourself
and the Company, Medical Terminology I & 11, Oxygen Therapy, Regulatory Agencies-FDA,
Compressed Cylinder Safety, Marketing and Best Practices, Batteries and Chargers and
Coverage, Repairs, Replacement and Maintenance, Ambulation Products and Coverage,
DMEPOS Quality Standards, TENS Unit and Coverage, as identified in HERIBERTO DIAZ's
DMETRAM training records maintained at Right and submitted to the National Supplier
Clearinghouse with the Right Medicare Enrollment Application.
90.

Following HERIBERTO DIAZ's divorce from Kimberli Ebling Diaz, on January

1, 2010, HERIBERTO DIAZ was deleted from Right's Medicare application as having 5 percent
or more ownership in Right Healthcare.
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D.

ASHLI 's Anomalous Medicare Billins

91.

An analysis of ASHLI 's Medicare claims data for the Ashli Premises revealed

patterns and anomalies that are not consistent with a legitimate DME operation. ASHLI
exhibited a high concentration of products for Non Invasive Prcssure Support Ventilators and a
significant portion of ASHLI's billings are based on a concentration of referring providers. In
addition, Medicare records and other evidence indicate that ASHLI has billed for beneficiaries
that are either deceased or not qualified to receive DME, such as Trilogy machines.
92.

From January 28,2010 through November 30,2012, ASHLI billed Medicare

approximately $11,066,406.77 and was paid approximately $6,028,432.63 for 2,806
beneficiaries and 42,11 I beneficiaries' claims.
Year
-

Total Billed Amount

201 0

$

1,066,241.61

2011

$

2,971,901.83

2012'

$

7,028,263.33

*It should be noted that the above Medicare claims data only goes through November 30,2012
and additional claims can be submitted up to two years following the date of service. As such,
the above Medicare billing data is not complete.
93.

As described above, ASHLl exhibited a significant spike in billing from 2010

through 2012, which is an indicator of fraud because it is not consistent with the growth of
legitimate DME companies.
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E.

Distance Behveen ASHLI HEALTHCARE. INC. and Beneficiarv Residences

94.

Investigators reviewed the locations of numerous beneficiaries listed on ASHLl's

claims to Medicare and determined that the ASHLI office is not located near a portion of thc
beneficiaries' residences:
DME Location
Bakersfield and Fresno. California
Beneficiarv Residences
Fresno, California, Madera, California, Modesto, California, Bakersfield, California, San Diego,
California, San Jose, California, Eugene, Oregon, Stockton, California, San Antonio, Tcxas, Las
Vegas, Nevada, Long Beach, California, Los Angeles, California, Lake Elsinore, Califomia,
Farmington. New Mexico, Wichita, Kansas, Mount Olive, North Carolina, Sacramento,
California, Oakland, California, Chicago, Illinois, Powder Springs, Georgia, Vinton, Louisiana,
Steilacoom, Washington
95.

ASHLl does not maintain a world wide web based internet page for advertising or

informational purposes and all advertising would be limited to mailers, flyers, and "word of
mouth." Based on my experience and training, I know that it is unlikely that ASHLl would be
able to establish "word of mouth" referrals for locations as far away as Washington or Georgia.
It is also unlikely that ASHLl would have legitimate beneficiaries residing in areas outside of the
region where it is known to be operating.

96.

Additionally, a review of ASHLI's Medicare Enrollment Application, Section 4:

Current Business Location requires the DMEPOS to selcct the jurisdiction where the majority of

claims for this location will bc submitted. Claims submissions are based on where the Medicare
beneficiary resides. ASHLI checked the box for Jurisdiction D, which is the jurisdiction for the

State of California. Additionally, the section requires the DMEPOS to "List the states where you
will provide items of services" and ASHLI only identifies "California."
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F.

Concentration of Product

97.

An analysis of ASHLI 's Medicare claims data for the location at Ashli Premises,

located at 2201 Zeus Court, Bakersfield, California, revealed anomalies related to the type of
equipment billed and the number of beneficiaries.
98.

The below items demonstrate the most prominent items billed by ASHLI from the

time period of January 28,2010 through November 31,2012 , the amount of items ordered and
the amount billed to Medicare for the below items.

EOUIPMENT TYPE

Count

Non lnvasive Pressure

2,491

$ 4,965,933.05

15,774

$ 3,685,821.90

Billed

Support Ventilator (Trilogy)
Oxygen Concentrator
Power Wheelchair

637

$

497,098.29

Blood Glucose Test strips, 50

2,443

$

327,617.61

Portable Gaseous Oxygen System

3,034

$

190,088.24

Nebulizer

4,446

$

102,647.27

Lightweight Wheelchair

868

$

96,469.34

99.

ASHLI has a large base of beneficiaries that receive at least one secondary item of

equipment, if not a third or fourth.
100.

ASHLI demonstrated a significant increase in the billing of certain items,

involving breathing devices, from 2010 through 2012, which, based on my training and
experience, is inconsistent with the growth of a legitimate DME company.
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Equipment

Nebulizer, E0570
Oxygen

2010

2011

2012

742

1,815

1,889

2,096

5,983

7,695

0

356

2,135

423

1,189

1,422

Concentrator,
El390
Non Invasive
Pressure Support
Ventilator, E0464
Portable Gaseous
Oxygen System,
E043 1

101.

Medicare conducts a random sample of all Medicare beneficiaries. The sample

contains the beneficiary claims and line-items.
102.

The initial random sample contained 2,503,543 beneficiaries who have 3,265,576

claims that are comprised of 5,528,467 line item services.
103.

The random sample indicates that for the Non Invasive Pressure Support

Ventilator or Trilogy machine, out of 5,528,467 line items, only 216 line items were for the Non
Invasive Pressure Support Ventilator, resulting in ,000039 % of the entire amount of Medicare
line-items or claims.
104.

From 2010 through 2012, ASHLI has billed for a totaI of 2.491 Non Invasive

Pressure Support Ventilators, well above the 2 identified in the 5% random sample of the
entire Medicare Beneficiary Universe. Based on the above percentage of Non Invasive Pressure
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Support Ventilators for the entire amount of Medicare claims, the total estimated amount of
those machines that should have been billed by ASIILI is approximately two machines for
January 8,2010 through November 30,2012, as compared to the actual amount billed by ASHLI
of 2,491 Non Invasive Pressure Support Ventilators.
G.

Concentration of Referrals by Physicians for the Non Invasive Pressure
Support Ventilator

105.

Bonnie Brooks, Registered Nurse and Senior HCPCS Coding Specialist at the

Pricing, Data Analysis and Coding ("PDAC") Contractor for Noridian Administrative Services,
provided me with the following information:
106.

Brooks adv~sedthat the Non Invasive Pressure Support Ventilator, HCPC code

E0464, is covered under the National Coverage Determination ("NCD) Schedule For Durable
Medical Equipment under section 280.1. The NCD identifies coverage for ventilators to include
the following:
107.

"Covered for treatment of neuromuscular disease, thoracic restrictive diseases,

and chronic respiratory failure consequent to chronic obstructive pulmonary disease. Includes
both positive and negative pressure types."
108.

Additionally, to be eligible for a ventilator, the patients should be in a state of

chronic respiratory failure and they do not have the ability to breathe on their own.
109.

The Non Invasive Pressure Support Ventilator breaths for the patient with an

intact airway through a tight air mask, forcing air into the patients' airways.
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110.

Review of the Medicare claims data for ASHLI showed that of the

$1 1,066,406.77 billed to Medicare, $4,965,933.05 were for Non Invasive Pressure Support
Ventilators. This results in 44.8 % of ASHLI 's billings being submitted to Medicare for Non
Invasive Pressure Support Ventilators. Based on information described above that sets forth the
normal percentages of Non Invasive Pressure Support Ventilators, it appears that this is an
abnormally high number of beneficiaries receiving such a specialized piece of equipment.
I 1 1.

In ASHLI 's Medicare Enrollment Application, section 2, IdentzJLing Information

sub-section D: "Products and Services," ASHLI is required to identify the products and services

it will provide to beneficiaries. ASHLI did not check the "Ventilators, Accessories andlor
Supplies" box to indicate ASHLI would supply Ventilators, Accessories and Supplies to
ASHLI's beneficiaries. ASHLI is required to identify all items provided and update the
Medicare Enrollment Application within 30 days if changes are necessary

H.

Concentration of Product Referrals by Physicians for the E0464 Non
Invasive Pressure Support Ventilator

112.

The below four referring providers are responsible for 43.5 % of the referrals for

the Non lnvasive Pressure Support Ventilators to ASHLI. As described in other portions of this
Affidavit, the doctors in the chart below are not pulmonologists. It is therefore unlikely that
during the course of legitimate medical services they would be prescribing this large amount of
such specialized equipment.
Ill
111
Ill
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Referrin9 Physician

1 Number of Referrals

Amount Paid

Amount Billed

362

$ 433,03 1.41

$721,665.10

274

$327,722.02

$546,232.70

102

$121,299.19

$203,342.10

1.084

$1,295,953.79

$2.161.008.20

I

ALVARO CACERES,

1 MD
CARLOS ALVAREZ,
MD
IRENE YZAGUIRRE,
FNP
HEMMAL KOTHARY,

Total
-

I.

Concentration of Diagnoses

113.

Based on a review of the prescription-diagnoses for DME at ASHLI, there is a

marked trend from 2010 through 201 2 in the number of prescription-diagnoses.
Diaenosis

2010 B e n e f i c ~ r 201
y ~ 1 Beneficiary
Count
-

Count
-

2012 Beneficiarv
Count
-

Hypoxemia, 799.02

225

SO7

571

Diabetes, 250.00

168

229

310

Asthma, 493.90

41

100

97

Cardio Pulmonary

173

373

438

Disease, 496

36
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Other Pulmonary

309

107

0

Insufficiency, 518.82

114.

The above figures show a significant increase in ASHLI billing for beneficiaries

with a diagnosis of "Other Pulmonary Insufficiency."
115.

The above figures show a trend wrrelatingdirectly to the billing by ASHLI for

Non Invasive Pressure Support Ventilators.
116.

The following identifies the diagnosis codes associated with beneficiaries who

purportedly obtained the Non lnvasive Pressure Support Ventilators through claims to Medicare
submitted by ASHLI:

Year

117.

Diagnosis

Diaenosis

Other pulmonary

Cardio Pulmonary

Insufficiency, 518.82

Disease, 496

2010

0

0

201 l

106

1

2012

3 05

0

All ASHLI beneficiaries who purportedly received a Non lnvasive Pressure

Support Ventilator with the exception of one beneficiary were diagnosed with "Other Pulmonary
Insufficiency," which specifically identifies the code as "Other Pulmonary Insufficiency not
elsewhere classified."
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118.

The Non Invasive Pressure Support Ventilator is specifically indicated for

beneficiaries with Cardio Pulmonary Disease, Restrictive Thoracic Disorders and Nocturnal
Hyperventilation, of which only one ASHLI beneficiary that purportedly received the Non
Invasive Pressure Support Ventilator had any of the above qualifying disorder diagnoses.
119.

Based on my training and experience, I know that such a pattern of an increase in

one type of DME equipment referral correlating with an increase in only one type of diagnosis
among only four referring providers is indicative of fraud, particuIarly when DME providers are
conspiring with doctors to prescribe unnecessary DME.
J.

Concentration of Referrals for Deceased Beneficiaries

120.

Review of the Medicare claims data from 2010 through 2012 for ASHLI showed

that ASHLI billed for beneficiaries who were deceased and billed for services purportedly
provided after their "date of death."
121.

Billing Medicare for deceased beneficiaries is an indicator of fraud.
I First Date of 7
Last Date
of I

Death
-

Service

Service

BilledlPaid

I~ q u i p x l

Date
Power Wheelchair

R.K.

611212012

7/08/2012

7/08/2012

711112012

Power Wheelchair
R.O.

9/02/2012

9/06/2012

9/06/2012

9/25/2012

Non Invasive
Pressure Suppon
Ventilator
F.T.

2/25/2012

3/02/2012

3/02/2012

311212012

Non lnvasive
Pressure Support
Ventilator
M.J.

2/21/2012

2/27/2012

2/27/2012

38

3/01/2012
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1

Lightweight
Wheelchair

J.F.H.

411712012

12/01/2011

411712012

1

12/01/2011

4/20/2012

1

~

12/07/2011
Non Invasive

I

I

Pressure Support
Ventilator

11/25/2012

11/25/2012

12/29/2012

10/23/2012

10/23/2012

10/26/2012

I Oxygen
Concentrator
Oxygen
Concentralor

11/29/2010

122.

11/29/2010

12/03/2010

The above table is a sample of patients billed by ASHLI to Medicare during the

period of January 2010 through November 2012.
123.

ASHLI billed Medicare for over 125 deceased beneficiaries.

124.

The billing by a DME company for equipment or services provided after a

beneficiaries "date of death" is indicative of a DME company not providing legitimate services
because a DME providers should not be providing services to an individual that is deceased.
125.

Items such as power wheelchairs and Non Invasive Pressure Support Ventilators

require set up and training on use for the beneficiaries per Medicare Rules and Regulations and
require face- to-face contact with the beneficiary. If a beneficiary is deceased, the DME would
not be able to provide training.
126.

The above purported dates of service are well outside the date of death for the

above listed beneficiaries.

I
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127.

Additionally, DME companies are required to verify the beneficiary needs the

equipment and qualifies for the equipment. If the beneficiary is deceased, the beneficiary would
not need the equipment.

K.
128.

Concentration of Referrals by Referring Providers

Review of the Medicare claims data for ASHLI showed that of the 295 refemng

providers for ASHLI, an high number of total referrals were made by following providers:

HEMMAL KOTHARY, MD

129.

In contrast, as set forth above, the median number of referrals for DME made by

the remaining 290 refening physicians was only 25. This high concentration of referrals by the
above physicians is an indicator of fraud that I and other investigators have observed as typical
of DME companies engaged in fraudulent Medicare billings.
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L.

Medicare Beneficiarv Complaints

K.M.
130.

On October 5,2012 beneficiary K.M. filed a complaint with Medicare and

provided the following information:
13 1.

K.M. received a Medicare Summary Notice for Part B Medical Insurance services

provided for the time period of June 23,2012 through September 21,2012.
132.

K.M. identified an Oxygen Concentrator billed by ASHLI on 6/27/2012 and

7/27/2012 and a Non Invasive Pressure Support Ventilator billed on 7/13/2012.

133.

K.M. reports "I did not use the equipment. I told them to take it back. Did not

need it. Left it outside until they picked it up!"

134.

On November 6,2012, ASHLI responded to the Noridian inquiry based on the

beneficiary complaint to CMS via facsimile on ASHLI letterhead and provided documentation
related to beneficiary K.M.

135.

ASHLI provided a prescription dated June 15,201 1 for a stationary oxygen

concentrator, an overnight oximetry test from Dr. Asrnead Ali and a delivery ticket by ASHLI
for the delivery of one oxygen concentrator dated July 26, 201 1.
136. An ASHLI communication log was included which contained comments for date
June 6,2012 indicating "called the patient to schedule maint. Check but phone # is
disconnected" and a subsequent comment dated July 27,2012 which stated "Received call from
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patient that she is refusing service and leaving equipment outside. Tech drove by home to pick
up equipment that was left at gate."
137. A delivery confirmation ticket was dated July 27,2012 for the return of one
oxygen concentrator which noted "patient left equipment outside." Further, the delivery
confirmation ticket did not mention picking up a Non Invasive Pressure Support Ventilator
which was purportedly delivered on July 13,2012.
138. Medical records for K.M. were also provided dated May 30,201 1 and March 6,
2012. This shows that the physician notes do not fall within the required physician visit within
the 30 days prior to ordering the equipment in that the prescription for the equipment is dated
July 15,2011.
139.

On January 3 1,2013, K.M. was interviewed and provided the following

information:

140.

Dr. ALI (ALI) in California City, California has been K.M.'s primary care

physician for at least five years. K.M. injured her back due to heavy lifting in her 30's while
employed as a respiratory therapist. K.M. does not have any other current medical conditions
outside ofher back pain. K.M. does not have any breathing issues to include asthma or
emphysema. K.M. does smoke but has not made any breathing complaints to ALI.
141.

K.M. received a telephone call from ASHLl and was advised that ALI ordered

K.M. oxygen equipment due to K.M.3 "COPD." K.M. did not know anything about the
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equipment being ordered and ALI never mentioned it to K.M.. K.M. advised ASHLI that she
does not have COPD and does not have any breathing issues.

142. ASHLI was very pushy and K.M. agreed to take the equipment because she
thought it would be "fun." K.M. was told that the equipment would not cost anything and K.M.
agreed to take it "if it was free." K.M. met the delivery person outside at the secondary perimeter
fence and received the equipment. K.M. could not recall if she signed paperwork for the oxygen
equipment. The delivery person did not enter K.M.'s residence and did not set up the equipment
inside her home. K.M. used the equipment a couple of times, for approximately ten minutes.
K.M. did not know the name of the equipment delivered, just that it was the shape of a large box.

143.

K.M. spoke to ALI about the oxygen equipment and ALI asked if K.M. used the

equipment. K.M. told ALI that she did not use the equipment. ALI asked if she wanted to keep
the equipment and K.M. said she would keep the equipment if it was free.

144. ASHLI contacted K.M. about another piece of oxygen equipment. The company
was very pushy and K.M. wondered if the company received some type of commission on the
equipment based on their pushiness. ASHLI advised that they had a representative in the
California City, California area and asked if K.M. would be home and answer the phone in order
to receive the new equipment. K.M. agreed; however, she decided to take a nap and did not
answer the phone when the company called. ASHLI left the equipment outside by her secondary
outer perimeter fence. ASHLI did not set up the second piece of equipment either. K.M. did not
sign any paperwork or documents related to the second piece of oxygen equipment. K.M. did not
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know the name of the second piece of equipment; however, K.M. recalled that the equipment
was very complicated and had a lot of tubes and settings. K.M. left the equipment to sit out by
the secondary perimeter fence.
145. K.M. did not participate in a sleep study test at a laboratory facility. In addition,
K.M. did not have a home sleep study conducted at her residence. No one came or delivered
equipment for K.M. to take a home sleep study. ASHLI has never entered K.M.'s residence.
146. K.M, received a bill for the second type of oxygen equipment for several hundred
dollars from ASHLl and was extremely upset. K.M. called the company and demanded they
come pick up the equipmcnt. K.M. did not want to pay for equipment she was not using. K.M.
told ASHLI that she does not have any oxygen issues, she does not have COPD and the only
health issue K.M. has is back pain. ASHLI offered K.M. some ice packs for her back pain which
K.M. declined. K.M. left both of the oxygen equipment items outside by the secondary perimeter
fence. The company picked up the equipment.
147.

ASHLI billed Medicare $5,032.69 and was paid $2,914.35 for the above

mentioned equipment.
148.

According to Medicare Rules and Regulations, the set-up of DME, to include a

Non Invasive Pressure Support Ventilator, requires a face-to-face meeting with the paticnt to
ensure the patient is the recipient of the equipment and to ensure proper fitting of the mask and
the settings are accurate.
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149.

TheNon Invasive Pressure Support Ventilator is intended for beneficiaries in

respiratory failure or in a chronic state of respiratory distress.

150.

Based on my training and experience, I know that it is not reasonable to expect a

beneficiary in respiratory failure or in a chronic state of respiratory distress to retrieve a
complicated piece of equipment such as a Non invasive Pressure Support Ventilator from an
outside fence and set up the equipment without assistance.

151.

Additionally, K.M. sat for an approximate 40 minute interview outside with no

signs of respiratory distress and K.M. indicated that K.M. did not have any respiratory ailments
requiring full time respiratory support.

152.

The fact that ASHLl left the Non Invasive Pressure Support Ventilator outside at

the fence of beneficiary K.M.'s residence without a face to face meet or setting up the equipment
and that the beneficiary did not useor need the equipment is an indicator of fraud.
E.B.
-

153. On May 8,2012, beneficiary E.B. filed a complaint with Medicare and provided
the following information:

154.

E.B. reports trying to contact ASHLl because a nebulizer was dropped off in June

201 1 ;however, ASHLI continued telling her that they would pick up the equipment and had yet
to do so as of May 2012.
155.

E.B. reports that the nebulizer did not fit her needs for her medical condition.
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156.

ASHLI provided documentation via facsimile in response to the compliant.

157.

ASHLI provided a prescription on ASHLI letterhead dated June 7,201 1 which

indicates the diagnosis as asthma and bronchitis and no equipment item identified. The document
is stamped with Pankaj Shukla, M.D.'s office information and a purported signature by Shukla.
In addition, another prescription on prescription pad paper was provided with no prescribing
physician box checked, and the words "asthma bronchitis and nebulizer" written in and the
signature significantly different from the prescription signature on ASHLI letterhead.
158.

ASHLI provided a delivery ticket for June 7, 201 1 for one nebulizer.

159.

ASHLI delivery ticket identifies MARIO ARENAS as the operator assigned to

the claim.
160.

ASHLI billed Medicare for the nebulizer through June 7,2012 for $469.77 and

was paid $135.29.
161.

The information provided by E.B. shows that ASHLI was billing for DME for a

patient that they knew was not utilizing the equipment.

N.E.
162.

On October 7, 201 1, N.E. provided the following information to Medicare

relating to ASHLI:
163.

"MERCY PENA, and employee of HERIBERTO DIAZ at ASHLI is fraudulently

filling out prescriptions and Medicare oxygen CMN and altering prescriptions after the MD staff
has filled them out as well as forging MD signatures for payment as well as oximetry testing
patients."
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164.

N.E. reports HERIBERTO DIAZ and MERCY PENA are putting new oxygen

equipment EI390 (oxygen concentrators) on patients who have reached their 60 month capped
rental period without the patients requesting the equipment and prior to the MD new order or
prior to the 30 day evaluation period.
165.

On October 26,2012 N.E. was interviewed and provided the following

information:
166.

HERIBERTO DIAZ used to work at and be married to the owner of Right

Healthcare, Incorporated ("Right"), located at 1 121 W Columbus Street, Suite A, Bakersfield,
California and helped found Right in 1998 . N.E. is the ex -sister in law of HERIBERTO DIAZ.
167.

N.E. is currently the billing manager at Right and worked with HERIBERTO

DIAZ at Right from 1998 until 2009.
168.

HERIBERTO DIAZ worked with N.E. and N.E. observed HERIBERTO DIAZ

engage in the altering of documentation at Right.
169.

MERCY PENA used to work at Right.

170.

MERCY PENA and HERIBERTO DIAZ stole Right patient information when

MERCY PENA left Right. MERCY PENA currently works at ASHLI.
171.

N.E. noticed a significant number of patients were switched out from Right to

ASHLl without the patient's knowledge or request.
172.

On October 28,2012, via email N.E. reports ASHLI took Dr. CARLOS

ALVAREZ's office to Mexico and another doctor, Dr. Alam, and his office to Las Vegas in
exchange for referrals. N.E. states ASHLI chart notes do not match diagnosis codes and these
patients do not have the diagnosis billed.
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173.

N.E. stated that the patients do not have the diagnoses because ASHLI is billing

for the same patients serviced by Right and N.E. has the patient documentation that verifies the
patients do not have the diagnoses purported by ASHLI. I have reviewed the records of Right
and confirmed that the information provided to me by N.E. is accurate.
174.

On October 30, 2012, N.E. stated that she witnessed HERIBERTO DIAZ alter

and forge documents
175.

Right documentation obtained pursuant to a search warrant executed at Right on

October 26,2012 identified overnight pulse oximetry testing conducted by ASHLI on Right
patient S.W. utilizing Profox software. This is indicative of fraud because Medicare rules and
regulations require an independent diagnostic testing facility to conduct the test.
176.

On November 13,2102, N.E. reports via email that patient J.L. had a bi-pap

machine received through Right through March 23,201 1 and subsequently Dr. Alam ordered a
Non Invasive Pressure Support Ventilator for J.L. through ASHLI. Based on my training and
experience, I know that it is medically unnecessary for an individual to utilize a bi-pap machine
and a Non Invasive Pressure Support Ventilator.
177.

On December 20,2012, I received a facsimile from a facsimile number associated

with Right. The facsimile reports that J.S. received an electric wheelchair, Non Invasive
Pressure Support ventilator and oxygen through ASHLI. The facsimile also reported that the
patient does not qualify for a standard wheelchair or any of the other equipment.
178,

On January 10,2013, I received a facsimile from a facsimile number associated

with Right reporting that patient I.M. contacted Right to request the pickup of the oxygen
equipment. I.M. stated to Right that Dr. CARLOS ALVAREZ ordered a Non Invasive Pressure
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Support Ventilator and a new oxygen concentrator through ASHLI even though the patient is
currently on services with Right for an oxygen concentrator. I have confirmed this information
through interview with beneficiary I.M.

M.

179.

Anonvmous Medicare Complaints

On April 2,2012, an anonymous complaint was reported to Medicare with the

following information:
180.

ASHLI solicits customers off a general master patient listing that was printed and

stolen by a former employee who used to work for a DME company and is now working for
ASHLI.
18 1.

ASHLI pays for tickets to Vegas trips and wine and dine dinner and beverages

of refemng doctor's offices including doctor's offices staff in order to gain customers as well as
bill Medicare for new equipment when the patients are perfectly fine with the old equipment they
have through another provider
182.

ASHLI is "obtaining new orders for new equipment to start over a new cap rental

process by providing kickbacks to the refemng physicians.. .All claims will be from refening
physicians such as Ian Gallegos, CARLOS ALVAREZ, DR Alam, DR Syed Ahmed and Dr
KOTHARY as well as DR Alim."
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N.

Physician Interviews

1.
183.

San Joaguin Valley Pulmonary Medical Group (SJVP)

Mohammed Zahiruddin is a Medical Director of San Joaquin Valley Pulmonary

Medical Group ("SJVP"). I interviewed him and he stated that SJVP will send a prescription
order to a DME to conduct an overnight pulse oximetry test if it is needed. The DME Company
performs the testing and the DME company will then provide the results to the ordering
physician. ASHLI is used for Medicare patients at SJVP. SJVP was not aware that oximetry
testing must be conducted by an Independent Diagnostic Testing Facility.
184.

SJVP's referrals have resulted in ASHLI billing Medicare $86,2 15.1 1.

185.

As described above, it is a violation of Medicare rules and procedures for ASHLI

to conduct the overnight pulse oximetry test and to also provide those results to the physicians.
2.

186.

Ronnie Claiborne. M.D.

I interviewed Ronnie Claibome, M.D., who advised me that ASHLI has sent

requests to Claibome's office for equipment. Based on my training and experience, I know that
it is a violation of Medicare rules and procedures for a DME company to initiate a request for
DME for a beneficiary.
187.

If a patient comes in with shortness of breath or if the patient is in the hospital

with breathing issues a 24 hour oxygen evaluation will be ordered. Claibome's office routinely
conducts oxygen saturation spot checks on every patient like a routine blood pressure chcck.
188.

CIaiborne was not aware that ASHLI was prohibited from conducting qualifying

overnight pulse oximetry tests. Claibome thought because it was free that it was permitted.
189.

ASHLI would provide cheat sheets for Claiborne to compIete the Certificates of
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Medical Necessity ("CMNs"). The cheat sheets always said "lifetime" oxygen. Claibome noted
that he does not order lifetime oxygen because he is not comfortable with committing to seeing
and treating a patient for a "lifetime." Claibome stated that he would cross out "lifetime" on the
forms. Claibome now only orders 36 month oxygen and re-evaluates the patient's status.
190.

Claibome orders power wheelchairs for patients if they make a request for such

equipment. Claibome does not believe that any of his patients use their power wheelchairs in
their homes. Claibome advised that his patients complain that the power wheelchairs are too
large, bulky or cumbersome to be used in their homes. Claibome primarily orders power
wheelchairs for patients for use outside the home.
191.

Claibome disagrees with the Medicare policy that the patient needs to qualify for

the power wheelchairs with in the home and advised that the rule was not reasonable to enforce
because everybody has a power wheelchair and only a few of them actually need them within the
home, per Medicare guidelines.
192.

Claibome advised it was common for ASHLI to provide one piece of equipment

to a beneficiary and come back with a list of additional items for the beneficiary, including
hospital beds, power wheelchairs, back braces and walkers. Claibome and the DME coordinator
in his office stated to me that this happens all of the time. The DME coordinator also stated to
me that the at least a portion of the patients are deceased when ASHLI comes back with a list of
additional items for the beneficiary.
193.

Claibome provided referrals to ASHLI that resulted in ASHLI billing Medicare

approximately $80,655.1 1.
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0.

ASHLI 's Medicare Oxygen Claims

194.

Based on records I have reviewed and other evidence, I know that ASHLI

conducts oximetry testing. In addition, it provides instructions to Medicare beneficiaries when
they take their pulse oximetry tests.
195.

As described above, based on my review of Medicare rules and regulations and

experience in investigating Medicare kaud cases, I know that ASHLI is not allowed to conduct
oximetry tests to qualify patients for the very equipment that they are providing. Further, ASHLI
is prohibited from self- generating patients or conducting "cold calls" and is not authorized to
make medical determinations relating to the medical necessity of equipment provided to patients
without the consultation and direction of the treating physicians.
196.

Based on my review of records and other evidence obtained in this investigation, 1

also know that ASHLI arranged, conducted, received and provided the oxygen saturation test
results to their refening providers.
197.

Jody Whetten, a CMSlMedicare contractor for Noridian, was interviewed

regarding the policy and procedures for claim submissions and approvals. Whetten confirms that
CMS has a strict policy prohibiting DME suppliers such as ASHLI from conducting,
performing, and providing oximetery tests, including a ban on providing the results directly to
physicians or interpreting the results. The testing must be conducted by an Independent
Diagnostic Testing Facility due to the obvious conflict of a DME supplier providing, testing, and
interpreting results to qualify patients for the very equipment the DME supplier is selling.
198.

Whetten confirmed that if CMSlMedicare had knowledge of a DME supplier

conducting, performing, and providing oximetery tests, including providing the results directly to
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the physician and interpreting the results, the DME supplier's Medicare claims would be denied
and the DME supplier would be at risk for permanently losing its National Provider
Identification number.
P.

Valley Medical Group

199.

VALLEY MEDICAL GROUP is an Urgent Care Facility located at the Vallegy

Group Premises. VALLEY MEDICAL GROUP also operatesloperated under the names
VALLEY MEDICAL GROUP OF KERN COUNTY, VALLEY MEDICAL GROUP AND
DIABETIC CENTER, WHITE LANE URGENT CARE, VALLEY MEDICAL GROUP OF
CENTRAL CALIFORNIA AND CARLOS ALVAREZ M.D, A MEDCIAL GROUP, all names
previously filed under and operating at the Valley Group Premises according to the California
Secretary of State Business portal for businesses filed as Corporations in the State of California.
200.

CARLOS ALVAREZ, M.D. filed for a National Plan and Provider Number for

VALLEY MEDICAL GROUP with a business mailing address identified as the Dr. Alvarez
Premises and the business practice location address as Valley Group Premises.
201.

VALLEY MEDICAL GROUP maintains business bank accounts with Citizens

Business Bank and Bank of America. CARLOS ALVAREZ is the ownerlsignor on the business
bank accounts.
202.

CARLOS ALVAREZ, M.D. is identified as practicing in the area of internal

medicine. ALVAREZ operates out of the VALLEY MEDICAL GROUP. VALLEY MEDICAL
GROUP has also operated with the following refening providerslphysicians: Carlos Guerrero,
Antonio Carbonell, Zachary Cosgrove, Francis Arenas, Fernando Bravo, Carlos Flores, Andres
Ordonez and Irene Yzaguirre.
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203.

The above providers at VALLEY MEDICAL GROUP have referred the

following claims to ASHLI:

Count Of Claims

Provider

Billed to Medicare

Paid by Medicare

CARLOS
ALVAREZ, MD

I

1,510

$

764,114.26

$

440,378.94

ANDRES ORDONEZ

1,347

$

326,264.84

$

172,637.26

CARLOS FLORES

982

$

72,579.07

$

37,555.03

FERNANDO

105

$

10,633.32

51

$

1,935.03

17

$

536.20

$

278.08

576

$

96,341.21

$

51,559.42

IRENE
YZAGUIRRE, FNP

BRAVO
CARLOS

945.08

GUERRERO
ARMYN
CARBONELL
VALLEY MEDlCAL
GROUP OF KERN
COUNTY

TOTAL

12,951

$3,420,553.65

$1,903,759.77
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204.

CARLOS ALVAREZ, MD is specifically responsible for 15.8 % o f the total

claims submitted by ASHLI to Medicare.
205.

VALLEY MEDICAL GROUP is responsible for 30.9% of the total claims

submitted to Medicare by ASHLI and 31.6% of the total amount paid to ASHLI by Medicare.
206.

Urgent Care facilities are designed to provide ambulatory care in an establishment

dedicated to deliver medical care beyond the walls of an emergency hospital department. These
services are usually available on a walk in basis. This type of care is used for injuries and
illnesses that are urgent but do not require a trip to the emergency room. Based on my training
and experience, I know that it is uncommon for an urgent care facility to prescribe DME to
patients.
207.

The above providers are responsible for prescribing 732 Non Invasive Pressure

Support Ventilators that were submitted to Medicare for payment in the amount of $1,459,278.60
by ASHLI. ASHLI was subsequently paid $873,684.1 1 by Medicare for the 732 Non Invasive
Pressure Support Ventilators
208.

As noted above, the prescribing of a Non Invasive Pressure Support Ventilator by

definition is for the purpose of providing mechanical assistance of breathes for a patient who is
unable to breath. This type of equipment is generally associated with hospital based care, to
include intensive care medicine, as a component of anesthesia, home care and emergency
medicine and is not typically associated with prescriptions obtained from Urgent Care facilities.
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Distance Between VALLEY MEDICAL GROUP and Beneficiarv Residences

Q.

209.

The referring physician, according to Medicare, is required to be the treating

physician of the Beneficiary and conduct a physician's office evaluation 30 days prior to the
initial certification date. In addition to the referring physician being required to physically see the
patient, they must document other therapeutic interventions and past experiences, to include the
diagnosis and that nature and extent of functional limitations and the duration of the patient's
condition.
210.

Beneficiaries may choose their own DMEPOS and must be located in the selected

DMEPOS service area.
21 1.

Based on my review of locations of numerous beneficiaries referred to ASHLl by

VALLEY MEDICAL GROUP physicians, I learned that a portion of the beneficiaries do not
reside near the offices of VALLEY MEDICAL GROUP.
Referring Physician
Dr. Carlos Alvarez

City of Physician's Ofice
Bakersfield, CA

Beneficiarv Residences
Bakersfield, California, North Hollywood, California, Logan, Utah, Las Vegas, Nevada,
Porterville, California, Lost Hills, California, Amarillo, Texas, Chicago, Illinois, Concord,
California, Lancaster, California, Orange, California, South Gate, California, Delano, California,
Arvin, California, McFarland, California, Palmdale, California, Pumpkin Center, California,
Imperial, California, Shafter, California, Taft, California, Wasco, California, Watsonville,
California, Weldon, California, Westley, California, Wofford Heights, California, Buttonwillow,
California, Lake Isabella, California
Referring Physician
Dr. Francis Arenas, N.P

Beneficiary Residences

City of Phvsician's Ofice
Bakersfield, California
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Bakersfield, California, Safety Harbor, Florida, Los Angeles, California, Oakland, California,
,
Bakersfield,
Orange, California, Santa Rosa, California, Lawndale, California, A ~ i nCalifornia,
California, Dinuba, California, Lamont, California, McFarland, California, Wasco, California,
Referrine Physician
Dr. Antonia Carbonell

Citv of Phvsician's Office
Bakersfield, California

Beneficiarv Residences
Fresno, California, Sanger, California

2 12.

Beneficiaries referred for such specialized equipment as Non Invasive Pressure

Support Ventilators would find it difficult to travel out of state or travel long distances for
routine follow up care with the refemng physicians.
213.

It is an indicator of fraud when beneficiaries reside out of state or long distances

away from the refemng physicians.
R.

Irene Yzaeuirre. FNP

214.

Another anomaly with the refening providers was also identified with Nurse

Practitioner ("FNP") IRENE YZAGUIRRE. As described above, Irene Yzaguirre was employed
by VALLEY MEDICAL GROUP.
21 5.

FNP IRENE YZAGUIRRE died on September 1 1,2012.

216.

The obituary published in the Bakersfield Calyornian on September 16,2012

states "A special Thank you to EDDIE DIAZ of ASHLl HEALTHCARE." I know through the
course of my investigation that HERIBERTO DIAZ goes by the name "EDDIE."
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217.

ASHLI billed Medicare for $130,781.78 and was paid $78,194.41 for equipment

referred by FNP IRENE YZAGUIRRE from the time period of September 11,2012 through
November 30,2012, following FNP IRENE YZAGUIRRE's date of death.
218.

Of the 124 claims purportedly referred by FNP IRENE YZAGUIRRE following

her death, 61 were for the Non lnvasive Pressure Support Ventilators, 5 were for Power
wheelchairs and 18 were for oxygen concentrators.
219.

Referrals for Non lnvasive Pressure Support Ventilators would be requisite of an

immediate need by a beneficiary and would typically correspond with an immediate correlating
office visit followed by the DME referral.
220.

Based on my training and experience, I know that it is an indicator of fraud when

a deceased individual is responsible for prescribing DME to patients.
S.

Interview of Carlos AIvarez. M.D.

221.

On November 26,2012,I interviewed CARLOS ALVAREZ, M.D., California

Medical Board License number A63412, at his office, located at the Valley Group Premises,
telephone number (661) 836-4000, with office manager Jeanette Carnacho. I obtained the
foIlowing information during the interview:
222.

ALVAREZ's office utilizes the Electronic Medical Record ("EMR") system with

one company through August 201 1. When the office switched to a different company in August
201 1 , the previous documentation was lost due to a "virus." ALVAREZ's office only has current
documentation from August 201 1 through present and is working to retrieve the lost
documentation.
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223.

Once the documents are scanned and placed in the EMR system, the originals are

shredded. However, some of the originals are maintained depending on the circumstances.
224.

ALVARO ALVAREZ is CARLOS ALVAREZ's brother and one of the office

managers at VALLEY MEDICAL GROUP.
225.

CARLOS ALVAREZ confirmed that FNP IRENE YZIGUIERRE, License

number S73844, passed away and is no longer with the practice.

T.

Francis Arenas. N.P.

226.

FRANCIS ARENAS, NP practices out of the VALLEY MEDICAL GROUP.

227.

FRANCIS ARENAS, NP is related to and the sister of MARIO ARENAS, an

employee at ASHLI who is an "operator," meaning he delivers and sets up the Non Invasive
Pressure Support Ventilator.
228.

FRANCIS ARENAS and MARIO ARENAS resided together from 1998 through

1999 and from 2002 through 2009.
229.

According to Medicare records, ASHLI billed Medicare for $95,690.40 and was

paid $ 57,951.36 for 48 referrals for the Non Invasive Pressure Support Ventilator, HCPCS
E0464, made by FRANCIS ARENAS, NP.
230.

Medicare rules and regulations prohibit physicians from refening Medicare

patients for certain designated health services to an entity which the physician or a member of
the physician's immediate family has a financial relationship. It also prohibits an entity from
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presenting or causing to be presented a bill or claim to anyone for a designated health service
furnished as a result of a prohibited referral.

U.

Pattern of referrals by VALLEY MEDICAL GROUP

231.

The physicians at VALLEY MEDICAL GROUP have a pattern of referrals to

ASHLI that far outweighs any pattern established by VALLEY MEDICAL GROUP at any other
DMEPOS.
232.

The following is a sample of referrals made by VALLEY MEDICAL GROUP

physicians at thc top DMEPOS in the Bakersfieldllnyo Kern County region:
LINCARE:
Physician

ReferraIs

Billed

Paid

Carlos Alvarez

158

$60,829.91

$12, 543.37

Fernando Bravo

15

$ 9,722.88

$ 2,719.25

Billed

Paid

WALGREEN'S
Physician

Referrals

Carlos Alvarez

1 I0

$95,373.69

$17,624.75

Fernando Bravo

10

$5,551.49

$ 0
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VALLEY OXYGEN

Physician

Referrals

Billed

Paid

Carlos Alvarez

13

$3,250

$1,385.40

Irene Yzaguirre

16

$4,000

$2,141.80

Referrals

Billed

Paid

VALLEY INSTITUTE
Phvsician

Carlos Alvarez

225

$116,791.77

$67,681.30

Francis Arenas

13

$4,575.61

$2,336.03

Fernando Bravo

12

$1,994.18

$1,029.53

Irene Yzaguirre

7

$1,499.47

$ 712.76

Billed

Paid

CARE MEDICAL, INC

Phvsician
Carlos Alvarez

Referrals
54

$14,998.58

$5,575.01
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QUALITY OXYGEN, INC
Phvsician

Referrals

Billed

Paid

Carlos Alvarez

182

$19,909.10

$1,258.27

Fernando Bravo

27

$3,573.97

$2,287.76

Andres Ordonez

5

$

279.47

$

Irene Yzaguirre

8

$

465.97

$ 357.92

89.48

RIGHT HEALTHCARE, INC. (January 1,2008- June 2011)

Physician

Referrals

Billed

Paid

Carlos Alvarez

15,747

$3,168,677.69

$1,162,613.55

Irene Yzaguirre

5,013

$ 676,956.25

$ 253,690.68

Andres Ordonez

796

$34,264.60

$85,413.82

Francis Arenas

216

$26,796.88

$10,478.4 1

Carlos Flores

124

$14,890.62

$4,611.48

Anotnio Carbonell

13

$4,229.53

$ 9.05
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RIGHT HEALTHCARE, INC. (June 2011- October 2012)

Physician

Referrals

Billed

Paid

Carlos Alvarez

3,259

$737,597.57

$ 210,426.02

Irene Yzaguirre

1,243

$211,887.18

$ 59,779.12

Andres Ordonez

88

$25,919.49

$ 8,042.69

Francis Arenas

121

$ 18,436.84

$5,457.99

Carlos Flores

58

$ 6,789.63

$ 1,820.03

Anotnio Carbonell

1

$

233.

350.00

$

9.05

VALLEY MEDICAL GROUP physicians did not refer any services to Pacific

Pulmonary Services, the top billing DMEPOS for oxygen and oxygen related equipment in the
region.
234.

VALLEY MEDICAL GROUP did not bill under the VALLEY MEDICAL

GROUP NPI for any other DMEPOS besides ASHLI. The VALLEY MEDICAL GROUP NPl
is theNPI for the group and is not attributable to any specific physician. Based on my training
and experience, I know that it is an indicator of fraud when a group of physicians to bill
independently but then also use a group NPI for a specific DME company.
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235.

VALLEY MEDICAL GROUP physician referrals to Right significantly declined

when HERIBERTO DIAZ left Right and established ASHLI.
236.

VALLEY MEDICAL GROUP referrals to Right that remain are a result of the

five year capped rentals by which the Right beneficiaries are already established.
237.

VALLEY MEDICAL GROUP physicians have referred 39,730 claims to

DMEPOS from January 1,2008 through November 3 1,2012.
238.

VALLEY MEDICAL GROUP has onIy referred 855 claims out of the total

39,730 claims to the above DMEPOS' not associated with HERIBERTO DIAZ, accounting for
only .02% of the total DMEPOS claims from VALLEY MEDICAL GROUP physicians.
239.

Following HERIBERTO DIAZ's departure from Right, VALLEY MEDICAL

GROUP currently refers 86% of all VALLEY MEDICAL DMEPOS referrals to ASHLI.
240.

Based on records I have reviewed and interviews I have conducted, I know that

VALLEY MEDICAL GROUP attempted to switch VALLEY MEDICAL GROUP beneficiaries
to ASHLI without the beneficiaries request or knowledge.
241.

Medicare Rules and Regulations dictate that the choice of DMEPOS belongs to

the beneficiary, not the physician. Switching the beneficiary from one DMEPOS supplier to
another can cause a disruption in service and can be an inconvenience to the beneficiary,
requiring the beneficiary to maintain new supplier delivery documents, instructions for new
equipment, new telephone numbers for service, etc. and new biIling information. I know that
legitimate physicians attempt to inconvenience a beneficiary as littIe as possibIe in furtherance of
the beneficiaries overall well-being.
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242.

Exhibit 1 identifies beneficiaries referred by physicians at VALLEY MEDICAL

GROUP and subsequently billed to Medicare for services and equipment purportedly provided
by ASHLI.

V.

Bank Documentation

243.

VALLEY MEDICAL GROUP established bank accounts with Bank of America,

Citizens Business Bank and United Security Bank.
244.

CARLOS ALVAREZ is the signatory on the bank accounts, including the sole

signatory on the Citizens Business Bank account, United Security Bank account and Bank of
America accounts.
245.

CARLOS ALVAREZ identifies himself as the President on the Bank of America

Accounts Signature Cards.
246.

VALLEY MEDICAL GROUP identifies the physical location of the business as

the Valley Group Premises and the mailing address as PO BOX I1 510, Bakersfield, California,
93389 for the Citizens Business Bank account.

W.

United States Postal Inspection Services Records

247.

United States Postal Inspector Investigator affirms that PO BOX 11510,

Bakersfield, California, 93389 , belongs to VALLEY MEDICAL GROUP and VALLEY
MEDICAL GROUP currently receives mail at the post ofice box.
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248.

The post office box was opened February 9,2003 by George Martinez and the

authorized recipients on the account include VALLEY MEDICAL GROUP, WHITE LANE
URGENT CARE, CARLOS ALVAREZ and ALVARO ALVAREZ.
249.

Additionally, the United States Postal Service affirms that mail is received at the

Dr. Alvarez Premises for CARLOS ALVAREZ.

X.

Vallev Medical Group Beneficiaries

250.

I and other investigators reviewed several of the beneficiaries purportedly

provided by ASHLI and referred by VALLEY MEDICAL GROUP physicians:
S.G.
-

251.

On February 6,2013, S.G. and her daughter M.H. were interviewed and provided

the following information:
252.

S.G.'s primary physician was IRENE YZAGUIRRE, FNP. S.G. was on service

with RIGHT HEALTHCARE, INC (Right) for approximately seven years and in April 2010, an
ASHLI representative arrived unannounced and provided S.G. with new diabetic equipment and
supplies. M.H. contacted Right and inquired why S.G. was switched to a new company. Right
advised M.H. that S.G. can use any DME company S.G. prefers. M.H. contacted YZAGUIRRE
and requested that S.G. stay with Right. ASHLI came and picked up the equipment.
YZAGUIRRE did not give M. H. a reason why S.G. was switched to a differcnt company.
253.

Documentation identified at Right indicates that on April 29,2010, S.G. contacted

Right to pick up Right equipment, to incIude oxygen equipment and diabetic supplies. M.H. and
S.G. advised "Corina" from ASHLI conducted an overnight test on S.G. and advised that ASHLl
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would be bringing S.G. new oxygen equipment and Diabetic supplies. Right Technician Marco
Silva advised S.G. that she can use any DME company she wishes. S.G. advised that she was
happy with Right and wanted to stay with Right.
254.

ASHLI billed Medicare for $455.13 and was paid $238.53 for claims submitted

for beneficiary S.G..

I.M.
255.

On February 27,2013, beneficiary I.M. was interviewed at his residence with his

daughter, M.V. and provided the following information:
256.

I.M. has a C-Pap machine for his sleep apnea and has diabetic

supplies, to include lancets and strips, a walker and a power wheelchair from Right.
257.

I.M. obtained the power wheelchair between two and five years ago. I.M. has

used Right for many years, possibly four to five years. I.M. has a small portable oxygen tank
that he uses for the purpose of long walks or going long distances.
258.

I.M. rarely uses the small portabIe tank approximately every three to four

months. LM. had Right come pick up several extra tanks that 1.M. had because 1.M. was not
using them.
259.

DR. ALVAREZ recently referred I.M. to ASHLI, a new Durable Medical

Equipment company. I.M. thought that Right was no longer operating but realized ALVAREZ
just switched the companies.
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260.

I.M. did not have any complaints about Right and continues to receive his diabetic

supplies from Right. I.M. also still has the C-Pap machine through Right which he no longer
uses.
261.

I.M. went to his bedroom and retrieved a nebulizer provided by ASHLI, identified

by the ASHLI logo sticker on the device. ALVAREZ prescribed I.M. the nebulizer
approximately four months ago due to an incident with pneumonia.
262.

Additionally, I.M. and M.V. could not recall the name of the oxygen machine

currently provided by ASHLl and went to I.M.'s bedroom to check the name of the equipment.
1.M. and M.V. identified I.M. has a Phillips Respironics Trilogy 100 machine, a Non lnvasive
Pressure Support Ventilator.
263.

1.M. is supposed to use the "oxygen machine" at night; however, he "does not use

it as much as he should."
264.

I.M. will use it "only sometimes."

265.

I.M. and M.V. do not know why ALVAREZ switched 1.M. to the Trilogy

machine. M.V. had an agreement with ALVAREZ that any changes to medications or
equipment, etc needed to go through M.V., but M.V. was not notified about the switching of
equipment. M.V. does not know why ALVAREZ took I.M. off of the C-Pap machine and put
him on the oxygen machine.
266.

Upon arrival, I.M. was not present at the residence. I.M. anived shortly after the

interviewing agents in an SUV. I.M. departed the rear of the SUV unassisted and entered the
residence through the garage. After standing in the front doorway for several minutes
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conversing, R.M., I.M.'s daughter in law, and I.M. invited the interviewing agents into the
residence to sit in the dining room area for the interview. R.M., I.M. and subsequently M.V.,
who arrived shortly thereafter, declined to sit during the course of the 45 minute interview while
the interviewing agents sat at the table. In addition to I.M. standing during the entire course of
the interview, 1.M. made several trips back and forth to his bedroom unassisted.
267.

ASHLI billed Medicare for $4,546.17 and was paid $2,171.23 for services

referred by ALVAREZ for beneficiary I.M..
268.

Beneficiary I.M. did not exhibit any immediate signs of respiratory failure and did

not appear to be in a state of chronic respiratory distress, and the lack of such symptoms would
be easily identifiable by referring provider ALVAREZ during an exam, subsequently making
beneficiary I.M. ineligible for the Non Invasive Pressure Support Ventilator.
269.

Beneficiary I.M. admitted to using the Non Invasive Pressure Support Ventilator

"only sometimes" and a beneficiary in respiratory failure requiring mechanical breathes would
require the use of the equipment fuI1 time and not would be able to stand and converse for
approximately 45 minutes without displaying any signs of respiratory failure or distress.
270.

The switching of a beneficiary I.M.'s DME company without a complaint from

the 1.M. and without informing I.M. by ALVAREZ is an indicator of fraud.
L.V.
-

271.

On February 28,2013, beneficiary L.V. was interviewed and provided the

following information:
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272.

L.V.'s primary care physician is CARLOS ALVAREZ, FRANCIS ARENAS and

previously IRENE YZAGUIRRE located on White Lane in Bakersfield, California.
YZAGUIRRE died, possibly of a heart attack, last year.
273.

L.V. has an oxygen concentrator through Right. Right services the equipment and

will offer new tubing if needed for the concentrator.
274.

L.V. uses the concentrator occasionally.

275.

L.V. does not have any complaints about Right.

276.

Approximately three months ago, L.V. had pneumonia and ALVAREZ ordered

L.V. a Phillips Respironics Trilogy 100 machine through ASHLI to help L.V. with the phlegm in
his chest.
277.

ALVAREZ chose the company for L.V. ALVAREZ told L.V. that the equipment

had to be ordered through ASHLI because Right does not offer the Trilogy machine.
278.

L.V. uses the machine two to three times a day to extract the phlegm from his

279.

The suction on the machine is very strong. L.V. has a suction attachment on the

chest.

machine to remove the phlegm.
280.

L.V. does not use a face mask on the machine. The machine is solely used to

remove phlegm and not for oxygen.
281.

L.V. does not recall having any sleep studies or tests conducted in order to obtain

the oxygen equipment.
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282.

ASHLI has billed Medicare $17,941.95 and was paid $10,857.35 for services

referred by ALVAREZ, ORDONEZ and YZAGUIRRE for beneficiary L.V.
283.

Beneficiary L.V. did not exhibit any immediate signs of respiratory failure and

did not appear to be in a state of chronic respiratory distress and the lack of such symptoms
would be easily identifiable by referring provider ALVAREZ during an exam, subsequently
making beneficiary L.V. ineligible for the Non lnvasive Pressure Support Ventilator.
284.

Beneficiary L.V. admitted to using the Non Invasive Pressure Support Ventilator

solely for the purpose of removing phlegm which is not the intended use of the Non Invasive
Pressure Support Ventilator and is not an approved use per Medicare Rules and Regulations.
285.

The switching of a beneficiary L.V.'s DME company without a complaint from

the L.V. by ALVAREZ is also an indicator of fraud.

Y.

HIGH GROVE MEDICAL CENTER

286.

HIGH GROVE MEDICAL CENTER is a medical center operated at the High

Grove Premises, which is comprised of multiple physicians who operate independently out of
various suites in the center, to include Suite 202, belongng to HEMMAL KOTHARY and
ENRIQUE DELEON.
287.

Based on interviews I conducted with an employee at HIGH GROVE MEDICAL

CENTER, I was informed that patient charts for HEMMAL KOTHARY can be found in suite
202.

Case 5:13-sw-00018-JLT Document 1 Filed 03/08/13 Page 73 of 111

288.

HEMMAL KOTHARY, M.D. is identified as certified in Family Practice

Medicine and Family Practice is his primary practice area. KOTHARY operates out of the office
located at the High Grove Premises, operating under the name HIGH GROVE MEDICAL
CENTER. KOTHARY's office in suite 202 also operates with ENRlQUE DELEON, P.A.
289.

HEMMAL KOTHARY applied through the National Plan and Provider

Enumeration System for a National Provider Identification Number and was issued such a
number to the High Grove Premises.
290.

KOTHARY identified his Business Mailing Address and Business Practice

Location as the High Grove Premises.
291.

Based on records and other evidence I have reviewed, I know that ENRIQUE

DELEON used to practice at VALLEY MEDlCAL GROUP and is no longer practicing with that

292.

The below providers have referred the following DME claims to ASHLI out of

KOTHARY's office at HIGH GROVE MEDICAL CENTER:

1

Provider

Referrals

Amount Billed

Amount Paid

HEMMAL

625

S 318,031.10

$ 178,412.53

KOTHARY, M.D.
ENRlQUE DELEON,

1

473

I

S 91,686.25

I

S 47,072.80

PA
Total:

1,098

$409,717.35

$225,485.33

I

Case 5:13-sw-00018-JLT Document 1 Filed 03/08/13 Page 74 of 111

293.

KOTHARY has referred 102 Non Invasive Pressure Support Ventilators, HCPCs

E0464, to ASHLI resulting in ASHLI billing Medicare $203,342.10 and Medicare paying
ASHL1 $121,299.19.
294.

The referrals paid for the Non lnvasive Pressure Support Ventilator, HCPCS

E0464, comprises more than half of all referrals made by KOTHARY and DELEON.

Z.

Concentration of DMEPOS Referrals made to ASHLI

295.

Based on records and other evidence 1 have reviewed, I know that HEMMAL

KOTHARY and ENRIQUE DELEON have referred significantly more patients to ASHLI than
to other DMEPOS.
296.

The following is a sample of referrals made by HEMMAL KOTHARY and

ENRIQUE DELEON at the top DMEPOS in the Bakersfieldlnyo Kern County region:
LINCARE:

Physician

Hemmal Kothary

Referrals

170

Billed

Paid

$45,158.64

$11,123.50

Billed

Paid

$4,181.68

$2,004.38

VALLEY OXYGEN
Physician
Hemmal Kothary

Referrals
23
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E M ~ DeLeon
U ~

466

VALLEY INSTITUTE

Physician

Referrals

Billed

Paid

Hemmal Kothary

53

$28,583.90

Enrique DeLeon

2

$

Physician

Referrals

Billed

Paid

Hemmal Kothary

78

$13,535.89

$8,541.42

Enrique DeLeon

12

$1, 511.76

$1,067.85

Billed

Paid

$2,689.50

$798.87

453.88

$15,985.12

$

217.20

QUALITY OXYGEN, INC

CARE MEDICAL. INC

Physician
Hemmal Kothary

Referrals
3

RIGHT HEALTHCARE, INC. (January 1,2008- June 2011)

Physician

Referrals

Billed

Paid
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Hemmal Kothary

1,489

$234,264.60

$85,413.82

RIGHT HEALTHCARE, INC. (June 2011- October 2012)
Phvsician

Referrals

BiUed

Paid

Hemmal Kothary

241

$43,132.32

$13, 151.47

Enrique DeLeon

49

$6, 395.26

$ I, 873.91

297.

HEMMAL KOTHARY and ENRIQUE DELEON did not refer any DMEPOS to

Walgeens or Pacific Pulmonary Services, the top oxygen and oxygen related equipment
DMEPOS supplier in the region.
298.

HEMMAL KOTHARY and ENRIQUE DELEON have referred 3,684 claims to

DMEPOS from January 1,2008 through November 31,2012.
299.

HEMMAL KOTHARY and ENRIQUE DELEON have on1y referred 807 claims

of the total 3,684 claims to DMEPOS not associated with HERIBERTO DIAZ, i.e. Right or
ASHLI. This means that only 21% of DMEPOS claims from HEMMAL KOTHARY and
ENRIQUE DELEON are to DMEPOS not associated with HERIBERTO DIAZ.
300.

Following HERIBERTO DIAZ's departure from Right, HEMMAL KOTHARY

and ENRIQUE DELEON currently refers 71% of all HEMMAL KOTHARY and ENRIQUE
DELE0 DMEPOS referrals to ASHLI.
301.

Based on documents I have reviewed and interviews I have conducted with

beneficiaries, I learned that HEMMAL KOTHARY and ENRIQUE DELEON attempted to
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switch HEMMAL KOTHARY and ENRIQUE DELEON beneficiaries to ASHLI without the
beneficiaries' request or knowledge.
302.

Medicare Rules and Regulations dictate that the choice of DMEPOS belongs to

the beneficiary, not the physician.
303.

Switching the beneficiary from one DMEPOS supplier to another can cause a

disruption in service and can be an inconvenience to the beneficiary, requiring the beneficiary to
maintain new supplier delivery documents, instructions for new equipment, new telephone
numbers for service, etc and new billing information.
304.

Based on my training and experience, I know that physicians switching the

beneficiaries' supplier without a complaint from the beneficiary or without the beneficiaries'
request, is an indicator of fraud.
305.

Exhibit 2 identifies beneficiaries referred by HEMMAL KOTHARY and

ENRIQUE DELEON and subsequently billed to Medicare for services and equipment
purportedly provided by ASHLI.

AA.

PREFERRED SLEEP CENTER, INC

306.

KOTHARY initiated a California Secretary of State Corporate Filing for

PREFFERED SLEEP CENTER, INC at the Dr. Kothary Premiseson January 3,2012.
307.

The Dr. Kothary Premises is KOTHARY's primary residence.

308.

On April 24,2012, KOTHARY filed a Statement of Information with the State of

California, Secretary of State for PREFERRED SLEEP CENTER, M C which identifies
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KOTHARY as the Chief Executive Officer and HERIBERTO DIAZ as the Secretary and Chief
Financial Officer for PREFERRED SLEEP CENTER, INC.
309.

HEMMAL KOTHARY is identified as the agent for service or process with the

address identified as the Dr. Kothary Premises. HERIBERTO DIAZ and HEMMAL
KOTHARY initiated a bank account together at Union Bank on April 27, 2012 with the business
address listed on the account as the Dr. Kothary Premises. They are both signatories on the
account. On the same date, April 27,2012, HERIBERTO DIAZ withdrew $10,000 cash from
his personal Union Bank account and subsequently deposited the $10,000 cash into the jointly
held Union Bank account. Then, on that same day, HEMMAL KOTHARY withdrew $10,000
from the account.
3 10.

On June 14,2012, HERIBERTO DIAZ, identified on his NPI application and his

bank opening records with Union Bank that he was PREFERRED SLEEP CENTER, INC.'s
Chief Financial Officer. He also requested a NPI from the National Plan and Provider
Enumeration System for the Business Practice Location of 6067 N Fresno Street, Suite 105,
Fresno, California, 93710 and was awarded an NPI.
3 11.

According to the Medicare rules and procedures, HERIBERTO DIAZ and

HEMMAL KOTHARY are prohibited from engaging in a fiduciary relationship under Medicare
Rules and Regulations that would create a conflict of interest.
3 12.

HERIBERTO DIAZ is required to notify Medicare within 30 days of any changes

to the Medicare Enrollment Application which specifically asks is Section 2: Identifying
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Information if the supplier is enrolled in Medicare in any other capacity besides a DMEPOS and
ASHLI checked the "No" box.
313.

HERIOBERTO DIAZ did not acknowledge the relationship and the existence of

the co-owned business during an audit conducted by Palmetto GBA National Supplier
Clearinghouse on November 29,2012 where DIAZ was specifically asked if he or any family
member own(owned) any other medical entities.

AB.

Medicare Beneficiary Interviews

314.

I and other investigators reviewed several of the beneficiaries whose HICNs

ASHLI used to bill Medicare. The following are representative of the beneficiaries I and other
investigators interviewed regarding senices purportedly provided by ASHLI based on referrals
from HIGH GROVE MEDICAL physicians:

J.G.
31 5 .

Dr. Hernmal Kothary has been J.G.'s primary care physician for the last 4 to 5

years. Dr. Syed Alam is J.G.'s pulrnonologist. J.G. has been seeing a new cardiologist for
approximately the last 6 months.
3 16.

J.G. has chronic obstructive pulmonary disease (COPD) and post-traumatic stress

disorder (PTSD) and takes 6 to 7 medications.
317.

J.G. has 3 oxygen machines that he uses. Dr. Kothary prescribed the oxygen

equipment and set up receiving the equipment through a local company.
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3 18.

J.G. showed interviewing agents his oxygen machines, including a Trilogy 100

machine that was located in his bedroom next to his bed, an oxygen concentrator that was
located in another bedroom, and a portable oxygen machine that was located in the kitchen.
J.G.explained that the concentrator has tubing that goes through his spare bedroom closet and
into his bedroom. J.G. uses the concentrator approximately 14 to 18 hours per day while at home.
J.G. uses the Trilogy machine when he gets short-winded or dizzy, which is approximately one
time per day.
319.

J.G. uses the portable oxygen machine on occasion when he leaves his home. J.G.

believes he has had the oxygen equipment for approximately 3 to 4 years.
320.

J.G. stated he also has a nebulizer machine in a back room of his house; however,

he was not able to show the machine to agents because he indicated that it was too difficult to get
to.
321.

J.G. has a power wheelchair that was prescribed by Dr. Kothary. He sometimes

uses the wheelchair in the evenings if he wants to get out of the house. Gann showed agents his
power wheelchair.
322.

J.G. recalled a representative from the equipment company came out and set up

the Trilogy machine and showed him how to use it. Someone from the equipment company
comes to his home to service his equipment approximately every 2 to 3 months.
323.

J.G. believes the last time he was hospitalized was in approximately 1992, which

was for a heart bypass.
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324.

J.G. did not recall having any sleep studies or tests conducted in order to obtain

the oxygen equipment. The only testing he recalled receiving at home was when his cardiologist
provided him with a monitor to wear for approximately 2 days.
325.

J.G. was not using the Trilogy machine, oxygen concentrator, portable oxygen

machine, nebulizer, or power wheelchair during the interview. J.G. walked around the house and
showed agents his medical equipment and followed agents out to the street to get his mail when
agents left.
326.

J.G. could not explain why his pulmonologist was not the refening physician for

the oxygen equipment.
327.

ASHLI billed Medicare $43,543.33 and was paid $25,936.88 for services referred

by KOTHARY for beneficiary J.G.
328.

J.G. did not exhibit any signs of respiratory failure or being in a state of chronic

respiratory distress and the lack of such symptoms would be easily identifiable by refening
provider KOTHARY during an exam, subsequently making beneficiary J.G. ineligible for the
Non Invasive Pressure Support Ventilator.
329.

Additionally, J.G. has a pulmonologist and as such, a specialized piece of

equipment such as a Non Invasive Pressure Support VentiIator would routinely be prescribed by
a pulmonologist and not a family practice physician such as KOTHARY.
330.

Beneficiary J.G. does not qualify for a power wheelchair according to Medicare

Guidelines, in that J. G. was able to walk around the residence and complete the routine daily
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living activities such as making coffee, as observed during the interview, and retrieving the mail
outside, all of which would be easily observed during an exam conducted by KOTHARY.
33 1.

KOTHARY, a family practice Physician, prescribing specialized equipment

when the beneficiary already sees the subsequent specialist routinely and prescribing equipment
that the beneficiary does not qualify for is an indicator of fraud.

M.N.
332.

On February 28,2013, beneficiary M.N. was interviewed and provided the

following information:
333.

KOTHARY has been M.N1s primary care physician for a couple of years. Dr.

Robert Laughlin is her pulmonologist and Dr. Tommy Lee is her cardiologist. M.N. could not
recall exactly how long she has been seeing Dr. Laughlin and Dr. Lee; however, she explained it
to be "for years, a long time".
334.

M.N. sees KOTHARY and Dr. Lee approximately every 6 months. Dr. Lee

checks her pace maker. She sees Dr. Laughlin approximately every 4 to six weeks, or sometimes
every few months, depending on how her lungs are feeling. M.N. has chronic obstructive
pulmonary disease (COPD), shortness of breath (SOB), and asthma.
335.

M.N. has an oxygen machine that was prescribed by KOTHARY approximately

10 months ago. M.N. showed agents the oxygen machine in her bedroom, which was a Trilogy
100. When M.N. first got the Trilogy machine, M.N. rarely used it. Now, M.N. estimates she
uses it approximately 2 to 3 times a day for 30 minute intervals. M.N. doesn't use the machine as
much in the summer months. M.N. does not use the machine when she sleeps because it is very
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powerful and hurts her face. M.N. is not really sure how she ended up with the Trilogy machine
from KOTHARY since Dr. Laughlin is M.N.'s pulmonologist.
336.

M.N. explained that one day KOTHARY just told M.N. that he thought he had a

machine to help her. M.N. thought it was unusual that her primary care physician would tell her
this instead of her pulmonologist. M.N. has not told Dr. Laughlin about the Trilogy machine yet
because M.N. said Dr. Laughlin will probably "hit me" when he finds out. M.N. explained that
Dr. Laughlin is her pulmonologist, not KOTHARY, so Dr. Laughlin will probably be frustrated
that she got the equipment through KOTHARY.
337.

M.N. has a nebulizer that was prescribed by Dr. Laughlin that M.N. uses on

occasion. M.N. showed agents the nebulizer, which was located in another bedroom. She
believes she has had the nebulizer for approximately 5 years. M.N. generally only uses the
nebulizer for a few weeks during the winter when she has trouble breathing; however, M.N.
occasionally uses it in the summer if she has a cold.
338.

M.N. recalled a representative from an equipment company came out and set up

the Trilogy machine and made sure it was working properly. M.N. recalled the company's name
as ASHLI after looking at the sticker on the machine. M.N. is supposed to call ASHLI every 6
months to have the machine serviced; however, M.N. forgot to call them on time and
approximately 8 months passed before they serviced it.
339.

M.N. does not recall if any tests were done on her prior to getting the Trilogy

machine because sometimes KOTHARY does tests in his office and she is not sure what they are
for.
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340.

M.N. believes she was last hospitalized approximately 3 to 5 years ago for

shortness of breath. M.N. saw Dr. Lee and KOTHARY for care following her hospitalization.
341.

M.N. was not using the Trilogy machine or nebulizer during the interview. M.N.

walked around the house and showed agents her medical equipment.
342.

ASHLl billed Medicare $13,954.85 and was paid $8,365.53 for services referred

by KOTHARY for beneficiary M.N.
343.

Beneficiary M.N. did not appear to be in respiratory failure or in a chronic state of

respiratory distress and the lack of such symptoms would be easiIy identifiable by refening
provider KOTHARY during an exam, purportedly making beneficiary M.N. ineligible for the
Non Invasive Pressure Support Ventilator.
344.

Additionally, M.N. has a pulmonologist and as such, a specialized piece of

equipment such as a Non Invasive Pressure Support Ventilator would routinely be prescribed by
a puImonologist and not a Family Practice physician such as KOTHARY.
345.

Beneficiary M.N. has a pulmonologist which beneficiary M.N. sees regularly and

as such M.N.'s pulmonologist only prescribed M.N. a nebulizer machine.
346.

KOTHARY, a Family Practice Physician, prescribing specialized equipment

when the beneficiary already sees the subsequent specialist routinely and prescribing equipment
that the beneficiary does not qualify for is an indicator of fraud.
AC.

Summary

347.

The investigation of this matter has revealed that ASHLI, ALVAREZ,

ORDONEZ, YZAGUIRRE, ARENAS, CARBONELL, KOTHARY, DELEON, and others have
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engaged in a scheme to defraud Medicare by billing for services and DME when such services
and items were not medically necessary and/or were not actually provided to the beneficiaries.
In carrying out this scheme, ALVAREZ, ORDONEZ, YZAGUIRRE, ARENAS, CARBONELL,
KOTHARY, DELEON, and others made referrals for DME, such as Non Invasive Pressure
Support Ventilators, Power wheelchairs or Hospital beds that were not reasonable or necessary.
Based on ALVAREZ, ORDONEZ, YZAGUIRRE, ARENAS, CARBONELL, KOTHARY,
DELEON and other's referrals, the DME is delivered to the patient by ASHLI and subsequently
billed to Medicare outside the scope of billings representative of DME companies operating
within the rules and regulations of Medicare.
348.

Based on the foregoing, I believe that there is probable cause to believe that

ASHLl , VALLEY MEDICAL GROUP, HIGH GROVE MEDICAL CENTER, ALVAREZ,
ORDONEZ, YZAGUIRRE, ARENAS, CARBONELL, KOTHARY, and DELEON have
engaged in fraudulent Medicare billings and that records of such criminal conduct are located at
the TARGET PREMISES. Among other points set forth in this affidavit:

i. ASHLI is arranging, conducting and instmcting patients for oximetery
tests, against the mles and regulations of Medicare.
..

11.

ASHLl is directly providing the oximetry test results to the physicians,
who thereby rely on tests results provided by the DME supplier to qualify
patients for oxygen equipment, against Medicare Rules and Regulations.

iii. VALLEY MEDICAL GROUP and HIGH GROVE MEDICAL CENTER
through ALVAREZ, ORDONEZ, YZAGUIRRE, ARENAS,
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CARBONELL, KOTHARY, DELEON are refemng DME equipment for
beneficiaries who do not qualify according to Medicare Rules and
Regulations.
iv. ASHLI is billing Medicare for Non Invasive Pressure Support
Ventilators, code E0464, that ASHLI has never provided to the
beneficiaries or to beneficiaries that do not qualify based on fraudulent
referrals from VALLEY MEDICAL GROUP and HIGH GROVE
MEDICAL CENTER through ALVAREZ, ORDONEZ, YZAGUIRRE,
ARENAS, CARBONELL, KOTHARY, DELEON.
v. ASHLI, VALLEY MEDICAL GROUP and HIGH GROVE MEDICAL
CENTER billing patterns are indicative of fraud.
349.

Therefore, based on all the facts set forth herein, I believe there is probable cause

to believe that ASHLI, VALLEY MEDICAL GROUP through ALVAREZ, ORDONEZ,
YZAGUIRRE, ARENAS, CARBONELL, and HIGH GROVE MEDICAL CENTER through
KOTHARY, and DELEON have engaged in fraudulent Medicare bilIings for DME equipment.
While ASHLI may have conducted a small amount of legitimate business, given what appears to
be a high voIume of fraudulent billings by ASHLI , it is not possible to distinguish fraudulent
records from non-fraudulent ones prior to a search.

PROBABLE CAUSE THAT RECORDS EXIST AT SEARCH LOCATIONS
350.

It is my experience from previous investigations and search warrants that the

physical store location of a DME operation is where most business related documents are kept. 1
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and other agents with whom I have discussed searches have consistently found patient files,
computers, claims records, invoices, receipts for purchases by the DME company, delivery
tickets and other records showing the products actually delivered to patients, notes and other
documents showing daily operation of the business, lists showing payments per patient to
marketers and referral sources, inventory, personnel records of employees and independent
contractors, tax and business license records, indicia of ownership, and financial and accounting
records of the business and any rclated operations.
35 1.

Per Business and Profession Codc Section 2266, physicians are required to

maintain adequate and accurate records relating to the provision of services to their patients.
352.

Doctors commonly keep medical records in their office and in their homes.

353.

Records regarding the care provided to patients are often kept in medical charts or

on a computer, or are stored in both places.
354.

While a doctor is currently seeing a patient, the doctor will keep records on the

patient from the time of the first appointment until the present, a time period which could cover
many years.
355.

Oxygen is a serious drug that should be monitored by the physician periodically.

356.

Physicians are required to evaluate the patients 30 days prior to prescribing

oxygen and oxygen related equipment and to reevaluate the patient 90 days prior to the
recertification period.
357.

Per Medicare Rules and Regulations, Physicians must maintain their medical

records for six and a half years.
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358.

Physicians who refer patients for DME are required to maintain a comprehensive

medical record that supports the medical necessity of the items referred.
359.

Physicians also keep records of pertinent laboratory tests, x-rays, and for other

diagnostic test performed in the course of management of the patient to include Arterial Blood
Gas Studies, overnight pulse oximetry testing and Polysonograms.
360.

Physicians refemng for items such as oxygen concentrators, Non Invasive

Pressure Support Ventilators, C-PAPS, Bi-PAPS, nebulizers, diabetic equipment, power
wheelchairs and hospital beds would require substantial documentation of the medical necessity
of such items.
361.

Physicians are required to document, in support of medical necessity, finger pulse

testing conducted in the physician's office in the medical chart notes.
362.

Additionally, in order for a beneficiary to qualify for oxygen based on exercise,

there must be documentation in the patient's medical record of three tests taken during one
session. These tests would be the test at rest without oxygen, the second test would be the testing
during exercise without oxygen and the third test is during exercise with oxygen applied.
363.

Physicians are also required to document that other means of addressing the

limitations have been attempted or that the limitations cannot be sufficiently and safely resolved
by the use of other appropriate measures.
364.

Physicians are required to document compliance criteria for coverage in the

supporting medical documentation.
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365.

Physicians routinely work after hours and on weekends and are considered on-call

for the purposes of emergencys.
366.

It is customary in my experience that physicians routinely take their patient files

home for review and updating, to include maintaining separate copies of records in their homes
in cases of emergencies.
367.

Physicians routinely maintain medical records at home for patients are who are

deemed high risk or experiencing expected or frequent medical emergencies due to age or
medical diagnoses.
368.

Patients prescribed Non Invasive Pressure Support Ventilators would be deemed

high risk or at a potential for an emergency in that the patients are unable to breathe without
mechanical support.
369.

Medical records typically have information relating to the conditions that a doctor

is treating the patient for, medical histories, physical exam information, and information about
medications the patient is receiving.
370.

Other records that doctors keep which reveal details of treatments and

prescriptions to patients are sign-in-sheets and appointment calendars which show the date that a
patient was seen at a doctor's oflice and billing records, which shows the dates and types of
procedures biIled for.
371.

Letters, notes and pictures of patients are frequently kept by doctors as well.

These notes, letters or pictures may reveal dates of appointments, reasons for treatment or show
the physical condition of a patient was in at the time of treatment.
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372.

Personal letters, pictures, correspondence, including emails, that the listed doctors

may have with their patients would be important in determining their level of familiarity with the
patient and assessing their diagnoses'.
373.

When transporting records from their home or office, doctors frequently use their

personal vehicle.
374.

The evidence of the false billings to Medicare consists largely of business records.

1 know that businesses operating DME companies that submit alleged false claims to the
Medicare program produce a documentary trail of evidence. Evidence of such an alleged
scheme includes the contents of patient records (i.e., certificates of medical necessity, hard copy
oxygen saturation test results, physician prescription forms, etc.), as well as internal documents
or source records to facilitate the insurance billing, and completed insurance claims. Medicare
DME suppliers are required to maintain certain documents to support their claims submitted to
the Medicare program. Such documentation includes: a) Form CMSIHCFA 1500 (health
insurance claim form) and/or signed documentation by the beneficiary, which authorizes the
supplier to accept assignment of benefits on behalf of the beneficiary; b) certificates of medical
necessity; c) physicians' prescription order forms; d) signed delivery forms reflecting the item
was actually provided to the patient or beneficiary; and e) documentation to support the required
20% co-payment collection effort.
375.

In addition, DME suppliers are informed that certifications of medical necessity

will be audited periodically to validate that they have been completed and transmitted to the
Medicare carrier correctly. In that regard, DME providers are also subject to a post-payment
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review conducted by the Medicare carrier. During a post-payment review, a DME provider is
typically requested to supply the complete patient file to support the validity ofits billings.
Furthermore, it is my experience that a business such as ASHLI would typically maintain patient
files for at least five (5) years. In fact, representatives on behalf of ASHLI have executed a
CMSIHCFA Electronic Data Interchange ("EDI") Enrollment Form (relating to the submission
of electronic claims). The ED1 standard agreement reflects that providerlsuppliers agree to
"retain all original source documentation and medical records pertaining to ... Medicare claim(s)
for a period of at least 6 years. 3 months [emphasis added] after the bill is paid." For these
reasons, it is highly probable that ASHLI could maintain patient records since at least 2006,
which is well before the date range of the records sought by this warrant.
376.

Additional evidence includes driver's log books, equipment inventory (e.g.,

trilogy machines, oxygen concentrators, nebulizers, pulse oximeters), records of acquired or
delivered pressure support oxygen ventilators, pulse oximeters andlor proprietary oximetry
software, financial records, personnel files of individuals employed by or under contract with the
supplierlprovider, appointment books, calendars, or diaries, business correspondence, and
publications or correspondence addressed to or received from Medicare.
377.

The records to be seized are records of the business activities. Thcrc arc several

reasons why ASHLI would routinely maintain them. First, these records are essential to them in
preparing federal income tax returns and they must maintain them for use in the event of an IRS
audit. The IRS informs business taxpayers to maintain records for at least three (3) years.
Second, the records would be essential for billing purposes, payroll, and general accounting
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requirements. Businesses, such as ASHLI , would customarily have accounting procedures for
documenting services rendered and payroll. Accordingly, there would be business records to
support this. For these reasons, it is highly probable that ASHLI maintains the aforementioned
records.
378.

Documents that constitute evidence of false and fraudulent health insurance

claims submitted to the Medicare, Mcdi-Cal, and other health insurance programs include the
following, and are therefore sought in this warrant:
Patient Medical Records
379.

Medical records relating to Medicare, Medi-Cal and other health insurance

program patients that received DME items, to include oxygen concentrators, portable oxygen,
pressure support oxygen ventilators, and wheelchairs, should reveal such documentary
information as to which licensed health care professional (if any) prescribed the equipment, what
was actually prescribed, the patient's diagnosis or medical condition, the original physician's
written order or prescription for the DME, as well as the entity or individual who purportedly
conducted the blood gas study, the original hard copy certificate of medical necessity, the oxygen
saturation test results, the beneficiary's assignment of benefits, patient face sheets, signed
delivery receipts, correspondence, provider summaries (reflecting what amount, if any, the
insurance paid) and the possible involvement of a sales representative in the placement of the
DME.
380.

The health insurance claim forms (CMS/HCFA 1500s), whether original or

duplicate copies, will reveal that the TARGET PREMISES falsely certified that the supplied
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DME items were medically necessary, when in fact, they were furnished with a conscious
disregard for medical necessity. Similarly, the health insurance claim forms (CMSkICFA
1500s) maintained by TARGET PREMISES can reveal they falsely certified that services were
rendered by them, when in fact, they were not. Also, any internal or source documents utilized
by TARGET PREMISES to complete a health insurance claim could also contain false
information.
Training Materials

381.

Relative to TARGET PREMISES , training manuals and other materials used to

train employees, agents, independent contractors, representatives andlor sales persons relating to
the placement of DME may reveal if TARGET PREMISES employees were completing the
prohibited sections of the CMN. In addition, TARGET PREMISES may possess such records
relating to the functioning and set up of pressure support oxygen ventilators or performing
oximetry testing or operating the oximetry software, as well as claim submissions. Relative to
TARGET PREMISES , training records or other internal records, used to train other prospective
employees or representatives, may reveal that TARGET PREMISES was actually conducting
the oximetry test for which TARGET PREMISES sought payment. Therefore, those records
are sought by this warrant.
Business Correspondence

382.

Correspondence between TARGET PREMISES and its respective employees,

representatives, could reveal information about the aforementioned conduct or about other
transactions in furtherance of the alleged scheme.
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Calendars, Log Books, Appointment Books, Diaries
383.

TARGET PREMISES calendars, appointment books, log books, or diaries,

regardless of format, could reveal that staff members from TARGET PREMISES were making
contact with prospective patients to facilitate the oxygen saturation testing or scheduled for the
required face- to -face visits or follow up recertification periods. Conversely, such records could
also reveal that TARGET PREMISES had no such appointments to deliver equipment to
TARGET PREMISES patients or conflicts in schedules. As such, those items are sought by this
warrant.
Financial Records
384.

Financial records, which would include booking records such ledgers, journals,

accounts payable, account receivable, cash disbursements, receipts, and corporate tax returns, as
well as banking records such as account statements, cancelled checks, check registers,
debitldeposit advices, money orders, and correspondence, or other documents reflecting h n d s
received or disbursed by TARGET PREMISES . Such records, as well as the absence of such
records, could reveal the proceeds from the alleged scheme, as well as those respective staff
members who wcrc likely involved in the scheme. In addition, such records may reveal addition

compensation being paid to or by TARGET PREMISES , including its owners, agents, or
representatives, in furtherance of the alleged scheme and indicative of money laundering. Last,
such documentation would reveal that the pertinent suppliers/providers were receiving the
benefit of Medicare reimbursements.
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Equipment Inventory
385.

Records relating to a provider's or supplier's (e.g., ASHLI 's) inventory of

equipment or purchased equipment necessary to conduct business and support the claims filed to
include pressure support oxygen ventilators and that used to conduct the requisite oxygen
saturation testing, and proprietary oximetry software, may reveal whether ASHLI had
equipment and software to conduct andlor modify oximetry testing that it was not authorized to
conduct or report under Medicare rules or if the tests were conducted by the refening providers
at the various TARGET PREMISES..
Personnel Records
386.

Personnel records relating to TARGET PREMlSES may reveal which

employees, agents or representatives were engaged in prohibited conduct at TARGET
PREMISES , and which employees, agents, or representatives were actually employed by the
TARGET PREMISES at the time they conducted the prohibited oxygen saturation testing or
prescribed and referred beneficiaries for the various DME items.
Medicare Manuals 1 Publications / Correspondence
387.

Medicare camer supplier manuals and quarterly updates, Medicare monthly

camer update bulletins, and other Medicare correspondence, contain information concerning
rules, requirements, coverage guidelines, andlor policies. As stated previously, the publications
are routinely disseminated to all DME companies and providers, including TARGET
PREMISES , with a vaIid provider number. Medicare would disseminate publications, which
include Newsnotes, Specialty Updates, and other correspondence containing the rules,
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requirements, coverage guidelines, or policies to Part B providers, such as TARGET
PREMISES. These referenced publications would constitute evidence of the principal owners'
and employees' knowledge of Medicare regulations and responsibilities. Accordingly, these
records are sought by this warrant.
388.

Based on my experience and training, I believe that TARGET PREMISES

would have to maintain patient files and the other above substantiating records at the TARGET
PREMISES.
Procedures for Searching and Seizing Computer Equipment and
Electronically Stored Information
389.

Based on personal experience with these types of cases, and from discussions

with other law enforcement officials who have worked similar cases. I know it is common for
persons involved in white collar frauds to make extensive use of computers and other
communication devices with memory storage capacity such as iPhones and copier/facsimile
machines. These frauds are typically complex, involving many names, addresses, phone
numbers, aliases and victims which must be tracked. In addition, the monetary proceeds of these
frauds need to be accounted for, tracking their receipt, handling and ultimate disposal through
spending or disbursement to participants. In addition, documents need to be created and
disseminated via computer, iPhone or copier/facsimile to perpetrate the frauds. These can
include letters or email and fictitious documents used to fool victims. Financial records are also
typically maintained on computers to track funds or to facilitate monetary transactions such as
payments, transfers between accounts or sending to others world-wide.
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390.

This application seeks permission to search for and seize evidence of the crimes

described above stored on computers and electronicldigital devices (collectively, "digital
devices"), as well as any digital devises that constitute fruits and instrumentalities of the crimes.
This would including billing information and ernail communications andlor stored
documentation related to the scheme to defraud.
391.

Based upon my training and experience, and information related to me by agents

and others involved in the forensic examination of computers and digital devices, 1 know that
data in digital form can be stored on a variety of systems, storage devices, or media including
hard disk drives, floppy disks, compact disks, magnetic tapes, flash drives, and memory chips.
Some of these devices can be smaller than a thumbnail and can take several forms, including
thumb drives, secure digital media used in phones and cameras, personal music devices, and
similar items.
392.

Based upon my training and experience, and the investigation to date, I believe

that computer(s) and digital device(s) will be found at the premises.
393.

Furthermore, it is my experience from previous search warrants and investigations

that DME suppliers and physicians, including fraudulent DME suppliers, use computers to
prepare their business forms and keep track of business activity. It is my experience that these
computers used in the operation of businesses are usually found at the physical site of the
business and the owner's residences and that the computers contain a wide variety of information
regarding the operation of the businesses.
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394.

Based upon surveiIlance and interviews of employees, I submit there is probable

cause to believe that each of the TARGET PREMISES maintain at least one stand alone
computer at the TARGET PREMISES, locations to download, print, and store the
electronically captured data.

395.

Based upon my training and experience, and information related to me by agents

and others involved in the forensic examination of computers and digital devices, I know that
computers and digital devices are often used to store information, very much the same way
paper, ledgers, files and fiIe cabinets are used to store information.

396.

This application seeks permission to search for and seize evidence of the crimes

described above stored on computers and electronicldigital devices (collectively, "digital
devices"), as well as any digital devises that constitute fruits and instrumentalities of the crimes.

397.

Based upon my training and experience, and information related to me by agents

and others involved in the forensic examination of computers and digital devices, I know that
data in digital form can be stored on a variety of systems, storage devices, or media including
hard disk drives, floppy disks, compact disks, magnetic tapes, flash drives, and memory chips.
Some of these devices can be smaller than a thumbnail and can take several forms, including
thumb drives, secure digital media used in phones and cameras, personal music devices, and
similar items.

398.

Based upon my training and experience, and the investigation to date, I believe

that computer(s) and digital device(s) will be found at the premises.
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399.

Based upon my training and experience, and information related to me by agents

and others involved in the forensic examination of computers and digital devices, I know that
computers and digital devices are oflen used to store information, very much the same way
paper, ledgers, files and file cabinets are used to store information.
400.

I know that it is common today for businesses to utilize computers to conduct

their business and to store information related thereto. I also know that it is common for
individuals to have personal computers and to use these computers to conduct their personal
affairs, their business affairs, and to store information related thereto. I know based on my
training and experience, including prior investigations specifically related to the investigation of
real estate fraud, that subjects who are engaged in real estate fraud commonly store information
reIated to their activities on computers and digital devices.

Removal of Data Storage Devices for Review in a
Laboratory Setting May Be Required
401.

Based upon my training and experience, and information related to me by agents

and others involved in the forensic examination of computers and digital devices, I know that a
forensic image is an exact physical copy of a data storage device as well as the contents located
therein. A forensic image captures all data on the subject media without viewing or changing the
data in any way. Absent unusual circumstances, it is essential that a forensic image be obtained
prior to conducting any search of data for information subject to seizure pursuant to the warrant.
I also know that during the search of the premises it is not always possible to create a forensic
image of or search digital devices or media for data. I also know that it is frequently necessary to
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remove digital devices or media for later laboratory evaluation off-site under controlled
circumstances. This is true for a number of reasons, including the following:
a.

Searching digital devices can be a highly technical process that requires specific
expertise and specialized equipment. Because there are so many different types
of digital devices and software in use today, it is difficult to anticipate all of the
necessary technical manuals, specialized equipment, and specific expertise
necessary to conduct a thorough search of the media to ensure that the data will be
preserved and evaluated in a useful manner.

b.

Searching digital devices can require the use of precise, scientific procedures
designed to maintain the integrity of the evidence. The recovery of such data may
require the use of special software and procedures, such as those used in a law
enforcement laboratory.

c.

The volume of data stored on many digital devices is typically so large that it will
be highly impractical to search for data during the execution of the physical
search of the premises. Storage devices capable of storing 500 gigabytes of data
are now commonplace in desktop computers. It can take several hours, or even
days, to image a single hard drive. The larger the drive, the longer it takes.
Depending upon the number and size of the devices, the length of time that agents
must remain onsite to image and examine digital devices can become impractical.

d.

Since digital data may be vulnerable to inadvertent modification or destruction, a
controlled environment, such as a law enforcement laboratory, may be essential to
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conduct a complete and accurate analysis of the digital devices from which the
data will be extracted. Software used in a laboratory setting can often reveal the
true nature of data. Moreover, a computer forensic reviewer needs a substantial
amount of time to extract and sort through data that is concealed or encrypted to
determine whether it is evidence, contraband, or an instrumentality of a crime.
e.

Analyzing the contents of a computer or other electronic storage device, even
without significant technical difficulties, can be very challenging, and a variety of
search and analytical methods must be used. For example, searching by
keywords, which is a limited text based search, often yields thousands of hits,
each of which must be reviewed in its context by the examiner to determine
whether the data is within the scope of the warrant. Merely finding a relevant hit
does not end the review process. The computer may have stored information
about the data at issue which may not be searchable text, such as: who created it;
when and how it was created, downloaded, or copied; when it was last accessed;
when it was last modified; when it was last printed; and when it was deleted. The
relevance of this kind of data is often contextual. Furthermore, many common
email, database, and spreadsheet applications do not store data as searchable text,
thereby necessitating additional search procedures. To determine who created,
modified, copied, downloaded, transferred, communicated about, deleted, or
printed data requires a search of events that occurred on the computer in the time
periods surrounding activity regarding the relevant data. Information about which
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users logged in, whether users shared passwords, whether a computer was
connected to other computers or networks, and whether the users accessed or used
other programs or services in the relevant time period, can help determine who
was sitting at the keyboard.
f.

Searching digital devices can require the use of precise, scientific procedures
designed to recover latent data. The recovery of such data may require the use of
special software and procedures. Data that represents electronic files or remnants
of such files can be recovered months or even years after it has been downloaded
onto a hard drive, deleted, or viewed via the Internet. Even when such files have
been deleted, data can be recovered months or years later using readily available
forensic tools. Normally, when a person deletes a file on a computer, the data
contained in the file does not actually disappear; rather, that data remains on the
hard drive until it is overwritten by new data. Therefore, deleted files, or
remnants of deleted files, may reside in space on the hard drive or other storage
media that is not allocated to an active file. In addition, a computer's operating
system may keep a record of deleted data in a swap or recovery file or in a
program specifically designed to restore the computer's settings in the event of a
system failure.

402.

This warrant seeks authority to seize contextual data, that is, evidence of how a

digital device has been used, what it has been used for and who has used it. It can be very
important in criminal cases to seek "attribution" data so that an event or communication can be
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associated with a person. Based upon my training and experience, and information related to me
by agents and others involved in the forensic examination of computers and digital devices, this
authority is sought for a number of reasons:
a.

In some instances, the computer "writes" to storage media without the specific
knowledge or permission of the user. Generally, data or files that have been
received via the Internet are automatically downloaded into a temporary Internet
directory or cache. The browser typically maintains a fixed amount of hard drive
space devoted to such data or files, and the files are only overwritten as they are
replaced with more recently viewed Internet pages. Thus, the ability to retrieve
artifacts of electronic activity from a hard drive depends less on when the file was
downloaded or viewed than on a particular user's operating system, storage
capacity, and computer usage. Logs of access to websites, file
managemenWtransfer programs, firewall permissions, and other data assist the
examiner and investigators in creating a "picture" of what the computer was doing
and how it was being used during the relevant time in question. Given the
interrelationships of the data to various parts of the computer's operation, this
information cannot be easily segregated.

b.

Digital data on the hard drive that is not currently associated with any file may
reveal evidence of a file that was once on the hard drive but has since been
deleted or edited, or it could reveal a deleted portion of a file (such as a paragraph
that has been deleted from a word processing file). Virtual memory paging
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systems can leave digital data on the hard drive that show what tasks and
processes on the computer were recently used. Web browsers, email programs,
and chat programs store configuration data on the hard drive that can reveal
information such as online nicknames and passwords. Operating systems can
record additional data, such as the attachment of peripherals, the attachment of

USB flash storage devices, and times the computer was in use. Computer file
systems can record data about the dates files were created and the sequence in
which they were created. This data can be evidence of a crime, can indicate the
identity of the user of the digital device, or can point toward the existence of
evidence in other locations (or on other devices).
c.

Further, evidence of how a digital device has been used, what it has been used for,
and who has used it, may be learned from the absence of particular data on a
digital device. Specifically, the lack of computer security software, virus
protection, malicious software, evidence of remote control by another computer
system, or other programs or software may assist in identifying the user indirectly
and may provide evidence excluding other causes for the presence or absence of
the items sought by this application. Additionally, since computer drives may
store artifacts from the installation of software that is no longer active, evidence
of the historical presence of the kind of software and data described may have
special significance in establishing time lines of usage, confirming the
identification of certain users, establishing a point of reference for usage and, in
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some cases, assisting in the identification of certain users. This data can be
evidence of a crime, can indicate the identity of the user of the digital device, or
can point toward the existence of evidence in other locations.

Evidence of the

absence of particular data on the drive is not generally capable of being
segregated from the rest of the data on the drive.

Search Procedure
403.

In searching for data capable of being read, stored, or interpreted by a computer or

storage device, law enforcement personnel executing the search warrant will employ the
following procedure:
a.

On-site search, ijpracticable. Law enforcement officers trained in computer

forensics (hereafter, "computer personnel"), if present, may be able to determine
if digital devices can be searched on-site in a reasonable amount of time and
without jeopardizing the ability to preserve data on the devices and conduct such
a search if deemed practicable. Any device searched on-site will be seized if it
contains any data falling within the list of items to be seized as set forth in the
warrant and in Attachment B.
b.

On-site imaging, ifpracticable. If a digital device cannot be searched on-site as

described above, the computer personnel, if present, will determine whether the
device can be imaged on-site in a reasonable amount of time without jeopardizing
the ability to preserve the data and conduct such imaging if deemed practicable.
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c.

Seizure of digital devices for off--sire imaging and search. If no computer

personnel are present at the execution of the search warrant, or if they determine
that a digital device cannot be properly searched or imaged on-site in a reasonable
amount of time and without jeopardizing the ability to preserve data, the digital
device will be seized and transported to an appropriate law enforcement
laboratory for review.
d.

Law enforcement personnel (potentially including, but not necessarily limited to,
computer personnel) will examine the digital device to determine if it contains
any data that falls within the list of items to be seized as set forth in the warrant
and in Attachment B.

e.

Law enforcement personnel will use procedures designed to identify items to be
seized under the warrant. These procedures may include, without limitation, the
use of a "hash value" library to exclude normal operating system files that do not
need to be searched. In addition, law enforcement personnel may search for and
attempt to recover deleted, hidden, or encrypted data to determine whether the
data falls within the list of items to be seized under the warrant.

f.

If the original digital device was seized, law enforcement personnel will perform
an initial search of the original digital device within a reasonable amount of time.
If, aAer conducting the initial search, law enforcement personnel determine that
an original digital device contains any data falling within the list of items to be
seized pursuant to this warrant, the government will retain the original digital
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device to, among other things, litigate the admissibilitylauthenticity of the seized
items at trial, ensure the integrity of the copies, ensure the adequacy of chain of
custody, and resolve any issues that potentially might be raised regarding changed
conditions of the evidence.
g.

If an original digital device does not contain any data falling within the list of
items to be seized pursuant to this warrant, the government will: return that
original digital device to its owner within a reasonable period of time if it can be
lawfully possessed seal any image previously made of the device; and not review
the sealed image absent further authorization from the Court.

Data to be Seized
404.

Based upon my training and experience, and information related to me by agents

and others involved in the forensic examination of computers and digital devices, I know that, in
order to search for data that is capable of being read or interpreted by a computer, law
enforcement personnel will need to seize, image, copy, andlor search the following items, subject
to the procedures set forth herein:
a.

Any computer equipment or digital devices that are capable of being used to
commit or further the crimes outlined above, or to create, access, or store
evidence, contraband, fruits, or instrumentalities of such crimes, as set forth in
Attachment B.

b.

Any computer equipment or digital devices used to facilitate the transmission,
creation, display, encoding, or storage of data, including word processing
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equipment, modems, docking stations, monitors, printers, plotters, encryption
devices, and optical scanners that are capable of being used to commit or further
the crimes outlined above, or to create, access, process, or store evidence,
contraband, fruits, or instrumentalities of such crimes, as set forth in Attachments
B.
c.

Any magnetic, electronic, or optical storage device capable of storing data, such
as floppy disks, hard disks, tapes, CD-ROMs, CD-Rs, CD-RWs, DVDs, optical
disks, printer or memory buffers, smart cards, PC cards, thumbnails, external hard
drives, memory calculators, electronic dialers, electronic notebooks, personal
digital assistants, and cell phones capable of being used to commit or further the
crimes outlined above, or to create, access, or store evidence, contraband, fruits,
or instrumentalities of such crimes, as set forth in Attachments B;

d.

Any documentation, operating logs, and reference manuals regarding the
operation of the computer equipment, storage devices, or software;

e.

Any applications, utility programs, compilers, interpreters, and other software
used to facilitate direct or indirect communication with the computer hardware,
storage devices, or data to be searched;

f.

Any physical keys, encryption devices, dongles, or similar physical items which
are necessary to gain access to the computer equipment, storage devices, or data;

g.

Any passwords, password files, test keys, encryption codes, or other information
necessary to access the computer equipment, storage devices, or data;
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h.

All records, documents, programs, applications, or materials created, modified, or
stored in any form, including in digital form, on any computer or digital device,
that show the actual user(s) of the computers or digtal devices during any time
period in which the device was used to commit the crimes referenced above,
including the web browser's history; temporary Internet files; cookies, book
marked, or favorite web pages; email addresses used from the computer; MAC
IDS andior Internet Protocol addresses used by the computer; email, instant
messages, and other electronic communications; address books; contact lists;
records of social networking and online service usage; and software that would
allow others to control the digital device such as viruses, Trojan horses, and other
forms of malicious software (or alternatively, the lack of software that would
allow others to control the digital device).

i.

All records, documents, programs, applications, or materials created, modified, or
stored in any form, including in digital form, on any computer or digital device,
that show evidence of counter-forensic programs (and associated data) that are
designed to eliminate data from the computer or digital device.

1.

All records, documents, programs, applications, or materials created, modified, or
stored in any form, including in digital form, on any computer or digital device,
that show contextual information necessary to understand the evidence,
contraband, fruits, or instrumentalities described in this attachment.

Case 5:13-sw-00018-JLT Document 1 Filed 03/08/13 Page 110 of 111

Retention of Image
405.

The government will retain a forensic image of each digital device subjected to

analysis for a number of reasons, including proving the authenticity of evidence to be used at
trial; responding to any potential questions regarding the corruption of data; establishing the
chain of custody of data; refuting any potential claims of fabrication, tampering, or destruction
with/of data; and addressing potential exculpatory evidence claims where, for example, a
defendant claims that the government avoided its obligations by destroying data or returning it to
a third party.
Inventory and Return

406.

With respect to the seizure of electronic storage media or the seizure or imaging

of electronically stored information, the search warrant return to the Court will describe the
physical storage media that were seized or imaged.
Prior Efforts to Obtain Evidence
407.

The government has not made prior efforts in other judicial districts to obtain

evidence sought in the warrant.
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CONCLUSION
408.

Based on the foregoing, I respectfully submit that there is probable cause to

believe the TARGET PREMISES are being used by ASHLI and its co-conspirators to engage in
health care fraud in violation of Title 18, United States Code, Sections 286,287,371, 1001,
1035, 1341, 1343, 1347, 1956 and 1957 and that evidence of such fraud will be found at the

TARGET PREMISES.
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