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IN REPLY REFER TO:
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December 22,. 2016
Brent Marshall, District Superintendent
California Department of Parks and Recreation
Oceano Dunes State Vehicular Recreation Area
340 James Way, Suite 270
Pismo Beach, California 93449
Subject:

Oceano Dunes State Vehicular Recreation Area, Second Notice of Additional
Endangered Species Act Violations

Dear Mr. Marshall:
This letter is in response to reports made by the Oceano Dunes State Vehicular Recreation Area
(SVRA), that an additional three federally threatened western snowy plovers (Charadrius
nivosus nivosus) were found dead in vehicle tracks on two separate instances during the month of
November 2016 (California Department of Fish and Wildlife 2016; R. Glick, California State
Department of Parks and Recreation (State Parks) in litt. 2016a, 2016b). On March 29, 2016, we
issued a similar letter expressing our concerns regarding three western snowy plovers that had
been killed by vehicle collisions within a 30-day period earlier this year (U.S. Fish and Wildlife
Service (Service) 2016). In the March 29 letter, we requested a site visit and made
recommendations on measures the SVRA should take to avoid impacts to federally listed
species.
The Service’s responsibilities include administering the Endangered Species Act of 1973, as
amended (Act), including sections 7, 9, and 10. Section 9 of the Act and its implementing
regulations prohibit the take of listed wildlife species without special exemption. Take is defined
as to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture or collect, or to attempt to
engage in any such conduct. Harassment is defined by the Service as an intentional or negligent
action that creates the likelihood of injury to listed species by annoying it to such an extent as to
significantly disrupt normal behavioral patterns which include, but are not limited to, breeding,
feeding, or sheltering. Harm is further defined by the Service to include significant habitat
modification or degradation that results in death or injury to listed species by significantly
impairing essential behavioral patterns, including breeding, feeding, or sheltering (50 CfR 17.3).
Exemptions to the prohibitions against take may be obtained through coordination with the
Service in two ways: through interagency consultations for projects with Federal involvement
pursuant to section 7 of the Act or through the issuance of an incidental take permit under section
lO(a)(l)(B) of the Act.
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We reiterate that State Parks has had no authorization or permit to incidentally take federallyprotected species at Oceano Dunes SVRA. State Parks has been working with our office to
develop a habitat conservation plan (HCP) as part of an application for an incidental take permit,
while implementing measures intended to avoid impacting federally-listed species; particularly,
the western snowy plover and the federally endangered California least tern (Sterna antillarum
browrn). In our March 29, letter, we discussed the following items:
1. A site visit be scheduled with Ventura Fish and Wildlife Office staff and staff of the
Service’s Office of Law Enforcement to discuss how State Parks intends to come into
compliance with the Act.
2. The need to complete the HCP process as quickly as possible.
3. Necessary review and enhancement of avoidance and minimization measures to
ensure take is avoided until State Parks obtains incidental take authorization under the
Act.
a. Options include reduced speed limits, additional beach closures, and additional
enforcement of existing speed limits.
4. State Parks should not schedule any special events that could increase risk of take of
federally protected species.
On June 30, 2016, Ventura fish and Wildlife Office and Office of Law Enforcement Staff met
with State Parks at the Oceano Dunes SVRA to discuss the recent violations of the Act and steps
to move forward. Since then, progress on the HCP has been made and regular coordination
meetings are now occurring; however, as evidenced by the recent additional mortalities, the
avoidance and minimization measures being implemented have not been adequate to avoid take,
and thus violations of the section 9 take prohibitions of the Act continue to occur.
We request within 30 days of the date of this letter, State Parks demonstrate what avoidance and
minimization measures were in place to prevent take in November 2016, and what measures it
will now impose in light of the additional violations of the Act that have occurred subsequent to
our March 29 letter and discussions. State Parks must demonstrate how they will ensure that any
new measures identified above are implemented to avoid further violations of the Act.
The HCP has been progressing, but not quickly enough to provide State Parks with coverage for
these incidences of take; thus, in your correspondence, State Parks should include the updated
schedule for completion of the HCP package and application. The correspondence should
further describe if the Service’s prior recommendations outlined above have been adopted and/or
include explanations if they have not. In addition, the correspondence should provide reports on
any special events that have been held in the SVRA since the March 29 letter. In addition to the
measures recommended in our March 29 letter, we recommend State Parks increase monitoring
and decrease the number of recreational vehicles in the SVRA.
Please note that violations of the Act may result in civil or criminal penalties, the assessment of
which could preclude the ability of State Parks to obtain an incidental take permit in the future.
Should State Parks fail to respond to this letter, and take of listed species continues to occur at
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Oceano Dunes SVRA, the Service may seek all appropriate legal remedies, which may include
criminal or civil penalty action or civil injunctive relief. See, for example, United States v. Town
ofPlymouth, Mass., 6 F. Supp. 2d $1 (D. Mass. 199$), where the Service sought and achieved a
preliminary inj unction banning off road vehicles from a beach because of take of the federally
threatened piping plover (Charadrius melodus). In addition to federal enforcement,
unauthorized take of listed species is subject to third party litigation.
We also urge you to contact the Service to discuss remediation of the take that has occurred to
date. If you have any questions, please contact Lena Chang of my staff at (805) 644-1766,
extension 302, or by electronic mail at lenachangfws.gov.
Sincerely,

Stephen P. Henry
field Supervisor
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From:
To:
Subject:
Date:

Brittany Struck - NOAA Federal
Glick, Ronnie@Parks
coordination and information exchange with NOAA Fisheries
Friday, December 16, 2016 1:43:29 PM

Hi Ronnie,
I'm reaching out to you for a few reasons that I'll explain below. Perhaps, if you are
in the office next week we can coordinate a time for a quick chat or follow up from
my email. Quickest way to reach me is my cell: 214 505 9547.
First, in the spirit of coordination and communication, I wanted to let State Parks
know that we issued a draft jeopardy/adverse modification biological opinion under
the ESA Section 7(a)(2) to the Corps of Engineers for a pending permit request by
the County of San Luis Obispo for sediment and vegetation removal throughout the
lower 3-miles of Arroyo Grande Creek. We are currently in discussions right now
with the Corps and the County to formulate a reasonable and prudent alternative to
the currently proposed flood-control project. As a side note, within our draft
biological opinion we anticipate sediment effects to the lagoon itself from floodcontrol maintenance activities.
Second, also within our draft biological opinion, we bring attention to the County's
interim sandbar management plan (2013), and I was curious if the County has
coordinated with State Parks on this plan (attached) given the vehicle recreation
area that crosses over Arroyo Grande Creek and its lagoon system?
Lastly, we are aware that the Coastal Commission will be reviewing permits/plans in
early January associated with the vehicle recreation area in and around the Arroyo
Grande Creek and its lagoon. Our admin record shows we provided technical
assistance to State Parks back in 2008, and I would like to revisit and discuss with
you the possibility of incorporating some seasonally-specific minimization measures
for vehicles crossing this area, particularly during the winter and spring, when we
likely see more hydrologic connectivity between the ocean and lagoon. Also, from
some recent lagoon surveys, we are seeing evidence of steelhead redds/spawning
habitat which deviates from the usual life-history tactics of the species.
Let me know when we can chat and if you are open to receiving seasonallyspecific protective minimization measures from us with regard to the vehicle
recreation area program.
Thanks,
Brittany
-Brittany Struck
Natural Resource Management Specialist
U.S. Department of Commerce
NOAA Fisheries West Coast Region
501 West Ocean Blvd., Suite 4200
Long Beach, CA 90802

Office: 562-432-3905
Fax: 562-980-4027
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Cell: 214-505-9547

brittany.struck@noaa.gov

"Coming together is a beginning;
keeping together is progress;
working together is success."
- Henry Ford

-Brittany Struck
Natural Resource Management Specialist
U.S. Department of Commerce
NOAA Fisheries West Coast Region
501 West Ocean Blvd., Suite 4200
Long Beach, CA 90802

Office: 562-432-3905
Fax: 562-980-4027
Cell: 214-505-9547
brittany.struck@noaa.gov

"Coming together is a beginning;
keeping together is progress;
working together is success."
- Henry Ford
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United States Department of the Interior
FISH AND WILDLIFE SERVICE
Ventura Fish and Wildlife Office
2493 Portola Road, Suite B
Ventura, California 93003
IN REPLY REFER TO:
OSEVEN00-2016-CPA-0086

March 29, 2016

Brent Marshall, District Superintendent
California Department of Parks and Recreation
Oceano Dunes State Vehicular Recreation Area
340 James Way, Suite 270
Pismo Beach, California 93449
Subject:

Oceano Dunes State Vehicular Recreation Area Endangered Species Act Violations
and Habitat Conservation Plan

Dear Mr. Marshall,
This letter is in response to the three federally threatened western snowy plovers (Charadrius
nivosus nivosus) that were recently killed by vehicle collisions within a 30-day period at Oceano
Dunes State Vehicular Recreation Area (SVRA). As you are aware, California State Department
of Parks and Recreation (State Parks) has had no authorization or permit to incidentally take
federally-protected species at Oceano Dunes SVRA since 2001 when the Army Corps of
Engineers relinquished jurisdiction over the maintenance of the sand ramps within the SVRA.
Since that time, State Parks has been developing a Habitat Conservation Plan (HCP) as part of an
application for an Incidental Take Permit from the U.S. Fish and Wildlife Service (Service),
while at the same time implementing measures intended to avoid impacting federally-listed
species, particularly, the western snowy plover and the federally endangered California least tern
(Sterna antillarum browni). However, as evidenced by the recent mortalities, as well as other
mortalities of both western snowy plovers and California least terns that have occurred since
2001, the measures being implemented are not adequate to fully avoid take, and thus violations
of the section 9 take prohibitions of the Federal Endangered Species Act continue to occur.
The Service's responsibilities include administering the Endangered Species Act of 1973, as
amended (Act), including sections 7, 9, and 10. Section 9 of the Act and its implementing
regulations prohibit the take of listed wildlife species without special exemption. Take is defined
as to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture or collect, or to attempt to
engage in any such conduct. Harassment is defined by the Service as an intentional or negligent
action that creates the likelihood of injury to listed species by annoying it to such an extent as to
significantly disrupt normal behavioral patterns which include, but are not limited to, breeding,
feeding, or sheltering. Harm is further defined by the Service to include significant habitat
modification or degradation that results in death or injury to listed species by significantly
impairing essential behavioral patterns, including breeding, feeding, or sheltering (50 CFR 17.3).
Exemptions to the prohibitions against take may be obtained through coordination with the
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Service in two ways: through interagency consultations for projects with Federal involvement
pursuant to section 7 of the Act or through the issuance of an incidental take permit under section
lO(a)(l)(B) of the Act.
In 2013, after a period of little progress, State Parks made a renewed commitment to completing
the HCP and established a schedule whereby two draft chapters (of the anticipated eight-chapter
HCP) would be submitted to the Service for review every 2 months, with a complete draft
anticipated by the end of 2015. However, progress stalled in 2014 after four draft chapters were
submitted. We understand State Parks has been occupied by issues at the SVRA other than
endangered species compliance, and that you had issues with consultant contracting, but we have
to emphasize that violations cannot continue.
I request that a site visit be scheduled with my staff and staff of the Service's Office of Law
Enforcement as soon as possible to discuss how State Parks intends to come into compliance
with the ESA. In addition to the obvious need to complete the HCP process as quickly as
possible, avoidance and minimization measures need to be reviewed and enhanced to ensure take
is avoided until State Parks obtains incidental take authorization under the Act. Options include
reduced speed limits, additional beach closures, and additional enforcement of existing speed
limits. In addition, State Parks should not schedule any special events that could increase risk of
take of federally protected species.
If you have any questions regarding this letter, please contact Bill Standley of my staff at (805)
644-1766, extension 315, or by e-mail at Bill Standley@fws.gov.

�:�
Sincerely,

Field Supervisor

cc:
Laura Chee, USFWS Special Agent
Julie Vance, California Department of Fish and Wildlife
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State of California – The Resources Agency

ARNOLD SCHWARZENEGGER, Governor

DEPARTMENT OF FISH AND GAME
CENTRAL COAST REGION
P.O. Box 47
Yountville, CA 94599
http://www.dfg.ca.gov
(707) 944-5500

March 18, 2004

Mr. Andy Zilke, Acting District Superintendent
Oceano Dunes District
Department of Parks and Recreation
576 Camino Mercado
Arroyo Grande, CA 93420-1816
Re:

Protective measures to avoid incidental take of California least terns at
Oceano Dunes State Vehicle Recreation Area

Dear Mr. Zilke:
For several years, the Department of Fish and Game (DFG) and
Department of Parks and Recreation (DPR) have been working together in an
effort to prevent the death or injury of California least terns from off-highway
vehicle use at Oceano Dunes State Vehicle Recreation Area (ODSVRA).
Because the least tern is a species for which no take can be authorized, our joint
efforts have been focused on identification and implementation of management
measures at ODSVRA to avoid the incidental take of least terns. Toward that
end, a revised set of management measures was developed in the summer of
2001 that, to the best of our knowledge, was successful in preventing vehiclerelated mortality of terns during the remainder of the 2001 breeding season and
the entire 2002 season.
Two fledgling least terns were found dead, however, in separate incidents
last summer. Both deaths occurred sometime between late afternoon and early
morning in an area immediately east of the fenced nesting area exclosures,
which suggests the birds might have been using this area for their night roosts.
Vehicle strikes are the most likely cause of death. These tern deaths in July and
August 2003 indicate that the protective measures previously developed by our
agencies and described in my May 6, 2002 letter to former Superintendent Steve
Yamaichi need to be supplemented since the existing measures, while beneficial,
have not completely avoided take of least terns in the area east of the existing
nest exclosures.
The purpose of this letter is to present additional measures that DFG
believes are needed to avoid further take of terns until a study can be completed
to gather information about what areas are used by terns for night roosting. This
letter does not address actions that DFG may subsequently recommend to
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Mr. Andy Zilke
ODSVRA
March 18, 2004
Page 2
enhance habitat values at ODSVRA for California least terns, snowy plovers and
other sensitive species. In addition, DFG may need to modify its
recommendations from time to time, as it has in the past, as new information
becomes available.
Least terns’ nest establishment and chick rearing occur on the barren
sands in areas of the ODSVRA. Young terns fly three weeks after hatching, and
parents and fledglings often congregate at freshwater ponds and estuaries where
the fledglings learn to fish. Oso Flaco Lake and the other dunes lakes located
immediately east of OSDVRA have been recognized for more than 20 years as
important post-breeding foraging areas. The area between the nest enclosures
and the dune lakes has been open to off-highway vehicle activity day and night.
Since 1997, the ODSVRA has undertaken monitoring activities, analysis of
collected data, and completion of annual reports for the breeding and nesting
season of the least tern. These activities were designed not only to meet the
requirements of the U.S. Fish and Wildlife Service (USFWS) Biological Opinion
1-8-95-F/C-17, but to ensure breeding and nesting success within the ODSVRA
operational boundaries. Nocturnal activities of least terns are not as well
documented as nesting behavior, however. While nesting adults have a certain
amount of site fidelity to the loosely defined colony, pre-breeding adults and
fledglings may not exhibit the same loyalty to a specific location. Just prior to the
breeding season, least tern adults are known to have night roosts that are
separate from the main colony and the night roosting behavior of fledglings is
largely unknown.
As noted above, circumstances suggest the two birds killed last summer
were struck while using the area east of the nest exclosures for their night roosts.
DFG consequently believes that to avoid further take of least terns, it is
necessary to close the area immediately east of the nest exclosures to nighttime
vehicle use during the 2004 tern breeding season until DPR is able to collect
more specific information about night roosting locations of least terns at
ODSVRA. From discussions we have had with DPR in recent months, it is our
understanding that the measures outlined below are feasible in addition to
continued implementation of the measures outlined in our May 6, 2002 letter, a
copy of which is attached.
DFG believes the following additional measures are necessary during the
2004 breeding season (from approximately May 1 to September 15) to avoid
further take of least terns during off-highway vehicle use at ODSVRA:
1.

DPR should establish and enforce an effective nighttime vehicle
closure of the area immediately east of the fenced nest exclosures as
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follows: between Post 7 and Post 8, the night closure area should
extend from the nest exclosures’ east fence to a line 200 feet east of
that fence; and between Post 6 and 7, the night closure area should
extend from the nest exclosures’ east fence to a line parallel to the
beach and 200 feet east of where the nesting exclosures’ east fence
line at Post 7 was constructed in 2003. This closure should
encompass both sites where fledgling terns were found dead during
the 2003 breeding season. DPR should take whatever steps are
necessary to ensure vehicles do not use this area between sunset and
sunrise during the tern breeding season.
2.

DPR should conduct a study during 2004 to determine where least
terns are roosting at night. Work on this study should commence as
soon as least terns arrive at ODSVRA and continue until the terns
leave for the winter. DPR should obtain DFG’s and USFWS’s approval
of the study design. Results of this study will be used to determine
what if any measures may be needed in future years to protect
roosting terns outside the nest exclosures.

The least tern monitoring and protection program that ODSVRA
implemented during the 2002 and 2003 breeding seasons has been instrumental
in greatly reducing the chances for take of least terns at ODSVRA and should be
continued. The nighttime roosting study is not intended to redirect ODSVRA’s
previous commitment to monitor and protect least terns throughout the park.
DFG believes that if the measures described above and those detailed in
our May 6, 2002 letter are implemented, activities can be conducted without
death or injury of least terns. Our opinion that take can be avoided is based in
large part on DPR’s assurance that the nighttime vehicle closure described
above can be enforced to effectively prevent unauthorized traffic without
installation of additional fences. If a least tern is killed or injured or discovered
dead or injured despite measures implemented to protect the birds, DPR will
notify and then consult with DFG and USFWS according to the procedures
described in our 2002 letter.
In closing, I would like to thank ODSVRA and DPR management and staff
for their cooperation over the past several years in addressing measures needed
to avoid take of least terns. As noted above, DPR’s recent efforts to monitor and
protect listed birds in this park have largely been a success, and are undoubtedly
an important factor behind the increase in least tern and snowy plover numbers
at ODSVRA.
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If DPR encounters any difficulties implementing the measures described
above, please contact the Department as soon as possible so that these issues
can be resolved. If you have any questions or concerns, please contact Mr. Bob
Stafford at (805) 528-8670.
Sincerely,

Robert Floerke
Regional Manager
Central Coast Region
Enclosure
cc:

Mr. David Widell, Deputy Secretary
California Resources Agency
Ms. Ruth Coleman, Director
Department of Parks and Recreation
Mr. Ryan Broddrick, Director
Department of Fish and Game
Mr. Michael Valentine, General Counsel
Department of Fish and Game
Mr. Steve Henry
U.S. Fish and Wildlife Service, Ventura
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